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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,058 


UNITED STATES, 


V. 


BERNARD E. MEYER, et al., 
PHILIP HIRSCHKOP, 


Appellant. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ISSUES PRESENTED FOR REVIEW 


1. Whether appellant’s conduct as an attorney for several 
defendants in a criminal case, which conduct in no way 
obstructed the performance of judicial duty, constituted 
contempt of court. 


2. Whether argument made in support of a motion that 
the court disqualify itself because it has prejudged the issues 
constitutes contempt of court. 
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3. Whether a general finding of contempt which fails to 
make specific reference to the transcript is valid. 


4. Whether an attorney is an “officer of the court” with- 
in the meaning of 18 U.S.C. $401. 


5. Whether a court may, at the conclusion of a trial, 
summarily find an attorney in contempt without affording 
him notice or hearing or an opportunity to respond. 


6. Whether in the absence of any evidence of an actual 
obstruction of the trial proceeding requiring summary action 
by the court, a court may find an attorney guilty of con- 
tempt. 


7. Whether a trial court may summarily find an attorney 
in contempt of court, when it appears that underlying the 
court’s finding is its view of the attorney’s motive and his 
out of court room conduct. 


8. Whether, in a case, where the summary finding of 
contempt rested on the trial court’s view that the attorney 
had been disrespectful to the court, the trial court erred in 
denying a request that the case be transferred to another 
judge for a hearing and findings. 

9. Whether, in any event, the trial court abused his dis- 
cretion by denying appellant’s counsel a continuance to per- 
mit argument and presentation of mitigating facts, under 
circumstances where, since the trial had concluded, there 
was no need for summary action. 

10. Whether the sentence for thirty days imprisonment 
for an attorney’s in court room conduct was in any event 
grossly disproportionate to the offense and should be set 
aside. 

11. Whether 18 U.S.C. $401 which authorizes punish- 
ment for “misbehavior” is unconstitutional on its face and 
as applied. 


This case has not previously been before this Court. A 
companion case, the criminal case which gave rise to the 
contempt finding has been appealed to this Court but the 
appeal has not as yet been docketed. 
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REFERENCE TO RULING 


The contempt finding here challenged is set forth in the 
contempt certificate issued by Judge Pratt on February 11, 
1970. It is set forth in full in this brief at pp. 8-9. 


STATUTE AND RULE INVOLVED 


18 U.S. Code 8401 provides: 


“A court of the United States shall have the power 
to punish by fine or imprisonment, at its discretion, 
such contempt of its authority, and none other, as— 


(1) Misbehavior of any person in its presence or 
so near thereto as to obstruct the administration of 
justice; 

(2) Misbehavior of any of its officers in their offi- 
cial transactions; 


(3) Disobedience or resistance to its lawful writ, 
process, order, rule, decree, or command.” 


Rule 42 of the Federal Rules of Criminal Procedure pro- 
vides: 


“(a) Summary Disposition. A criminal contempt 
may be punished summarily if the judge certifies 
that he saw or heard the conduct constituting the 
contempt and that it was committed in the actual 
presence of the court. The order of contempt shall 
recite the facts and shall be signed by the judge and 
entered of record. 


(b) Disposition Upon Notice and Hearing. A 
criminal contempt except as provided in subdivision 
(a) of this rule shall be prosecuted on notice. The 
notice shall state the time and place of hearing, 
allowing 2 reasonable time for the preparation of the 
defense, and shall state the essential facts constitut- 
ing the criminal contempt charged and describe it as 
such. The notice shall be given orally by the judge 
in Open court in the presence of the defendant or, 
on application of the United States attorney or of 
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an attorney appointed by the court for that purpose, 
by an order to show cause or an order of arrest. 
The defendant is entitled to a trial by jury in any 
case in which an act of Congress so provides. He is 
entitled to admission to bail as provided in these 
rules. If the contempt charged involves disrespect 
to or criticism of a judge, that judge is disqualified 
from presiding at the trial or hearing except with 
the defendant's consent. Upon a verdict or finding 
court shall enter an order fixing the 


STATEMENT OF THE CASE 


This is an appeal from a summary finding of contempt of 
the appellant, Philip Hirschkop, who was attorney for 
defendants in the case of United States v. Meyer et al. At 
the conclusion of the trial, Judge Pratt found Hirschkop in 
contempt of court and sentenced him to imprisonment for 
thirty days. 

Hirschkop and two co-counsel had originally been retained 
to represent eight defendants of a group of nine who were 
charged with destroying property of the Dow Chemical 
Company. (Tr. 2, 32, 288-289). The action of the group, 
which was not denied, was taken to protest the use of 
napalm. The group sought to defend their action on the 
ground that their conduct was morally justified (Tr. 301- 
316, 578-9, 581-590, 633-645, 705-715, 792-793). 


Prior to the trial, five of the defendants moved to dis- 
charge their counsel including Hirschkop, stating that they 
wished to represent themselves (Tr. 3-4). Of the five, 
two were Catholic Priests, two, members of the Society of 
Jesus awaiting ordination, and one a Sister in a Catholic 
order and a school teacher (Tr. 4, 7, 12-13, 16, 19, 21). 
Although the court had earlier acknowledged that the issue 
on the request for self-representation was whether the 
waiver of counsel was “knowing and intelligent” (Tr. 3), 
he questioned the defendants on their formal education and 
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the extent of their legal training and experience but not on 
their reasons for waiving counsel or whether they were aware 
of the consequences of such action. (Tr. 6, 11, 14, 18). 
The court subsequently denied the motion for self-repre- 
sentation on the ground that the five defendants had never 
“studied common law and . . . indicated their unfamiliarity 
with the essential rules of evidence and procedure” and their 
lack of knowledge “might, not only disrupt the proceedings, 
it might also prejudice the jury and jeopardize the rights of 
their co-defendants.” (Tr. 34-35). He accordingly ruled 
that one defendant Begin, would be represented by Mr. 
McDaniels and that Hirschkop and his co-counsel would 
represent the remaining eight. He stated: ‘Their represen- 
tations will continue and they will not be permitted to 
withdraw” (Tr. 35-36). All nine defendants. however. 
refused to accept that ruling, and the four who had previ- 
ously agreed to have counsel now also insisted on represent- 
ing themselves (Tr. 66-74, 78-81). Repeatedly throughout 
the trial, the court reiterated that he was refusing to permit 
self-representation and insisting on keeping counsel in the 
case in order to prevent disruption and have an orderly trial 
(Tr. 34, 74, 95, 223, 256). 

Nevertheless, throughout the remainder of the trial the 
defendants repeatedly insisted that they were not represented 
by counsel and that they had the right to represent them- 
selves. (Tr. 91, 233, 248, 256, 275, 276. 298, 363. 391, 
394, 438, 470-B. 551). The court, on the other hand 
insisted that they were represented by counsel and called 
upon counsel to restrain the defendants’ conduct and in 
effect monitor their behavior. (Tr. 61. 62. 95, 175, 235, 
248, 253, 256, 257. 397-8). Appellant Hirschkop on a num- 
ber of occasions stated that it was impossible for him to per- 
form his funcition as an attorney and made repeated requests 
to be excused as counsel. The court although acknowledging 
that appellant’s position was “difficult” and “awkward” con- 
stantly denied these requests. (Tr. 97, 253. 276, 359. 360. 
363, 421, 443. 484). 
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It was in this context that the trial court held appellant 
in contempt. It was not until the last day of the six day 
trial that the court stated to Hirschkop that he found his 
conduct unsatisfactory. He stated (Tr. 751): 


“For the first time on the record I am going to 
state directly to you that frequently throughout this 
trial. Mr. Hirschkop, you have been insulting and dis- 
respectful. I tried to deal with you leniently but I 
want you to know that and I want you to remem- 
ber it.” 

Hirschkop remonstrated that he was unaware of any 
instances in which he had been “insulting and disrespectful” 
and asked the court to inform him when he had been. The 
court’s response was “I will let you know in due course.” 


At the conclusion of the trial, after the verdict had been 
brought in, the following transpired (Tr. 840): 


“THE COURT: Mr. Hirschkop, will you step for- 
ward 


Mr. Hirschkop, I am citing you for contempt, and 


I am directing you to show up at 3:00 o’clock 
tomorrow afternoon to receive the certificate of 
contempt, and you may wish to bring counsel with 
you. 

MR. HIRSCHKOP: May I ask based on what ac- 
tions I am being cited for contempt? 

THE COURT: You will find out at 3:00 o’clock 
tomorrow when you receive the certificate. 

MR. HIRSCHKOP: Will I be tried tomorrow? 

THE COURT: You won't be tried, you will be 
found guilty of contempt. I am finding you guilty 
of contempt, and I will tell you tomorrow what the 
certificate says. I will give you a copy of it, and I 
will tell you what the sentence will be. 

MR. HIRSCHKOP: Your Honor, may I request 
that I have an opportunity to apply for a jury trial 
on the contempt charge? 


THE COURT: Not on this one, Mr. Hirschkop.” 
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Hirschkop appeared with counsel on the following day 
and the following transpired (Tr. Feb. 11, 2-5): 


“THE COURT: Mr. Hirschkop, will you step to 
the podium. 

MR. REIN: My name is David Rein, I would like 
now to enter my appearance on behalf of Mr. 
Hirschkop. 

I wonder if I may address the Court on this matter 
very briefly? 

THE COURT: We will hear you, Mr. Rein. 


MR. REIN: Your Honor, as you know, I was just 
retained by Mr. Hirschkop yesterday, later yesterday 
evening and I have not had an opportunity to exam- 
ine the transcript of the record from which arises 
the present proceeding. 


I have had an opportunity, however, to do a little 
research, and I would like to bring to Your Honor’s 
attention two Supreme Court cases which, I think, 
have some bearing on the procedure to be followed 
here. 

I would like to bring to Your Honor’s attention 
first the case of Offutt v. United States. 

THE COURT: I am familiar with it. You don’t 
have to refer to it. 

MR. REIN: Well, I would like to request, under 
the principle of Offutt v. the United States, that this 
matter be referred to another judge for consideration. 

THE COURT: I will deny such a motion. 

MR. REIN: I would like, secondly, Your Honor. 
to suggest that in any event, as the cases of Offutt v. 
the United States and Harris v. the United States, 
which is 382 U.S. 162, both indicate, Rule 42(a) 
should be reserved for only extraordinary circum- 
stances; and where the circumstances permit, there 
should be an opportunity for a full hearing. 

I think that since the trial which was the occasion 
for the proceeding before Your Honor, this pro- 
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ceeding here conceming Mr. Hirschkop, has con- 
cluded, there seems to be no longer any need for 
any speedy disposition of this matter. 


I think, in the interests of justice, it would be 
best to set this matter down and give me an Oppor- 
he record, to make argument 
before Your Honor on the basis of the merits of 
this matter. I am not in a position to do that now. 
ity to discuss with Mr. 
Hirschkop the matters i 
contempt; to give him an 
explanation, or at least so: 
ask that, as a minimum, the ¢: 
hearing two days from now, be set down 0 
If Your Honor gives a statement of what Your Honor 
cites as the charges against him and sets it down for 
Friday— 
THE COURT: Have you about concluded, Mr. 
Rein? 
MR. REIN: Yes, Your Honor. 


THE COURT: We are going to act on this now, 
Mr. Rein. 


If Mr. Hirschkop will step forward, I would like 
to read the certificate. 


(Whereupon, Mr. Hirschkop came forward with 
Mr. Rein.) 


THE COURT: Mr. Hirschkop, pursuant to Rule 
42(a) of the Federal Rules of Criminal Procedure, 
18 US.C., I hereby certify that I saw and heard the 

urt hereinafter described and that 
itted by Philip J. Hirschkop in the 
actual presence of the Court during the trial of a 


criminal proceeding before me entitled United 
States v. Meyer, et al., Criminal No. 872-69. 

I find that the said Philip J. Hirschkop was guilty 
of the following offensive, contumacious and unethi- 
cal conduct in court and that such conduct con- 
stituted contempt of court: 
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1. In addressing the Court concerning motions of 
defendants to represent themselves and for the Court 
to recuse itself, he used insulting, derogatory and 
disrespectful language. Tr. at 26-28, 83-87. 


2. On numerous occasions he conducted himself 
in a disrespectful manner and, on some of these 
occasions, refused to obey the Court’s directions to 
resume his seat after the Court had ruled. Tr. 5, 
8-9, 224, 397-398, 416, 443, 456-457. 


3. He addressed the Court at the bench in a 
derogatory and disrespectful manner concerning the 
seating in the courtroom and concerning his partici- 
pation at bench conferences. Tr. at 95-97, 283-285. 


4. He engaged in disrespectful and discourteous 
conduct which offended the dignity and decorum of 
this proceeding and which was degrading to this tri- 
bunal, in violation of the standards imposed by the 
American Bar Association Code of Professional 
Responsibility and the Canons of Professional Ethics. 
ABA Code of Professional Responsibility, Canon 7, 
EC-7-36, DR 7-106(C)(6) (1969); ABA Canons of 
Professional Ethics, Canon 1 (1967). 

Further, in the context of a difficult trial of nine 
defendants he failed to fulfill his obligation as an 
officer of this Court. See appropriate portions of 
the trial transcript. 

Wherefore, it is this eleventh day of February, 
1970, ordered, pursuant to 18 U.S.C. 401, that Philip 
J. Hirschkop be and he hereby is sentenced to serve 
a term of 30 days. 


Signed by me, as of now.” 
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ARGUMENT 


1. APPELLANT HIRSCHKOP’S CONDUCT DID NOT CON- 
STITUTE “MISBEHAVIOR™ WITHIN THE MEANING 
OF 18 US. CODE § 401. 


A. A Lawyer's Conduct in Trying a Case in 
Open Court Does Not Constitute Contempt 
Unless It Obstructs the Performance of Judi- 
cial Duty. Moreover, as in all Criminal Cases, 
Guilt Must Be Shown Beyond a Reasonable 
Doubt. 


The leading case on the circumstances justifying holding 
a lawyer in contempt because of his conduct in the course 
of a trial is Re McConnell, 370 USS. 230 (1962). The Court 
there expressly held that before a lawyer may be held in 
contempt under the provisions of 18 U.S.C. § 401, there 
must be an actual obstruction of justice. Quoting from Ex 
Parte Hudgings, 249 U.S. 378, 383 (1919) the Court stated 
(at 234): “An obstruction to the performance of judicial 
duty resulting from an act done in the presence of the 
court, is, then, the characteristic upon which the power to 
punish for contempt must rest. This being true, it follows 
that the presence of that element must clearly be shown in 
every case where the power to punish for contempt is 
exerted ....” 


In the McConnell case, the attorney in question had been 
told by the court not to pursue a particular line of ques- 
tioning. The attorney insisted that he would and stated 
“We propose to do so unless some bailiff stops us,” (at 235). 
In finding that such language did not justify the lawyer 
being held in contempt, the Court said at p. 236: 

“The arguments of a lawyer in presenting his 
clients’ case strenuously and persistently cannot 
amount to a contempt of court so long as the law- 
yer does not in some way create an obstruction 
which blocks the judge in the performance of his 
judicial duty. The petitioner created no such 
obstacle here. 
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While we appreciate the necessity for a judge to 
have the power to protect himself from actual 
obstruction in the court room, or even from con- 
duct so near to the court as actually to obstruct jus- 
tice, it is also essential to a fair administration of 
justice that lawyers be able to make honest good- 
faith efforts to present their clients’ cases. An 
independent judiciary and a vigorous, independent 
bar are both indispensable parts of our system of 
justice. To preserve the kind of trials that our sys- 
tem envisages, Congress has limited the summary 
contempt power vested in courts to the least possi- 
ble power adequate to prevent actual obstruction of 
justice and we think that the power did not extend 
to this case.” 


Thus, conduct which does not disrupt court proceedings 
but which merely “offend[s] personal sensitivities of the 
judge” Sacher v. United States, 343 U.S. 1, 5 (1952) is not 
contempt of court. Following the McConnell case, both the 
7th Ci:cuit, United States v. Sopher, 347 F.2d 415 (1965), 
(%f. United States ex rel Robson v. Malone, 412 F.2d 848 


(1969) and the 9th Circuit, Phelan v. Guam, 394 F.2d 293 
(1968)) have set aside findings that an attorney was in con- 
tempt because of his court conduct which, although dis- 
approved by the court, did not obstruct the district judge in 
the performance of his judicial duty. 


In addition, the obstruction of judicial duties must appear 
from the face of the record. If the alleged objectionable 
remarks were passed by without comment or any notice- 
able incident, it cannot be said that they obstructed the per- 
formance of duty. Thus as the 7th Circuit said in Parmalee 
Transportation Company v. Keeshin, 292 F.2d 806 at 810 
(1961): 

“Moreover, in determining whether there has been 
any obstruction of the court’s performance of its 
judicial duties, the reasonably to be expected reac- 
tion by those in the courtroom to the words or acts 
under scrutiny are relevant. If there was such 
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obstruction resulting from what respondent said, 
that should be ascertained from the record of what 
occurred at the time.” 


Moreover. since a violation of 18 U.S.C. $401 is a criminal 
act, it must meet the requirements of other criminal conduct, 
ie.. there must be a showing of a deliberate intent to be 
contumacious. United States v. Sopher, supra, and guilt 
must be proven beyond a reasonable doubt, Green v. United 
States, 356 U.S. 165 (1958); In re Floersheim, 316 F.2d 
423 (9th Cir. 1963): Stringfellow v. Haines, 309 F.2d 910 
(2d Cir. 1962); Matusow v. United States, 229 F.2d 335 
(5th Cir. 1956); United States v. Henson, 179 F. Supp. 474 
(D.C. Dist. Col. 1959). 


B. Tested by These Principles, Appellant Hirschkop’s 
Conduct Referred to in the Contempt Certificate 
Did Not Constitute Contempt of Court. 


We tum now to consider the specific items of contemp 
as listed in the contempt certificate. . 


1. Count No. I of the Contempt Certificate 


This count cited Hirschkop for contempt in that “In 
addressing the court concerning motions of defendants to 
represent themselves and for the court to recuse itself, he 
used insulting, derogatory and disrespectful language.” The 
court cited in support of this charge pp. 26-28 and 83-87 
of the transcript. 

(a) Pp. 26-28 contain Hirschkop’s argument objecting to 
the court’s questioning the defendants with regard to their 
knowledge of the law in order to determine whether or not 
to grant their motion to defend themselves. This argument 
took place prior to the empanelling of the jury and at a 
time when the public was excluded from the court room 
and only counsel, defendants, court and court officials were 
present. Hirschkop’s argument consisted of pointing out to 


13 


the court that the test he was employing, i.e. that only 
those with a legal education could represent themselves was 
not a proper inquiry and that he, Hirschkop, could not in 
good conscience continue to represent the defendants unless 
he was ordered to do so by the court. In the course of the 
argument, Hirschkop stated “I am just wasting my time. I 
think you have made your mind up before you heard any- 
thing this morning” (Tr. 26). In the light of the court’s 
questioning of the defendants (Tr. 4-24) it is evident 
that these remarks had merit. In any event, the entire argu- 
ment was made in response to the court’s invitation to 
argue the point. It was brief, there was no colloquy with 
the court and upon its completion the court made no com- 
ment, but merely invited other counsel to make argument. 
Certainly nothing in this passage comes anywhere near 
meeting the test of the McConnell case. 


(b) The passage on pp. 83-87 referred to by the court 
was argument made in support of a motion that the court 
disqualify itself. The argument was made prior to empanel- 
ling the jury and prior to the admission of the public. The 


argument was respectful in tone and language.’ It was 
based upon the contention that the court should disqualify 
itself because the court apparently had made up its mind on 
the issues and in this connection Hirschkop referred to cer- 
tain matters which had occurred in chambers in which the 
court had expressed views on the case. Obviously it was 
Hirschkop’s duty in representing his clients to make such 


'Mr. Hirschkop said in part: 


“T fully believe, and with all due respect to the Court as 
a person, that you made up your mind about everything 
except the length of the sentence. And I ask you to explore 
your own conscience, Judge, because if that is the path you 
are going down, you shouldn’t sit on this case. You should 
disqualify yourself and have another judge sit on the case. 
And I don’t expect that we will get a better judge. But we 
will get a judge that won't have had the exposure, who 
won't have reached the conclusions that you have already 
concluded. And these are difficult things for me to say, 
Judge, and yet I feel compelled to say them.” 
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motions as he thought would protect his clients including 

a motion to disqualify the court and in the course of such 
motions it was necessary for him to make such arguments 
as he believed supported the motion. Nor can he be held 
in contempt for making and arguing the motion to disqualify 
in fulfillment of his obligation to his clients. And it is irrel- 
evant that the motion may or may not have been legally 
meritorious. If the motion was an appropriate and proper 
one, a lawyer cannot be held in contempt if it turns out 
that the motion is not to be sustained on the merits. 


That conduct of the kind involved here cannot constitute 
contempt of court was authoritatively decided by the 
Supreme Court in Holt v. Virginia, 381 U.S. 131 (1965). A 
lawyer there moved for a change of venue charging that the 
judge presiding was “in fact acting as police officer, chief 
prosecution witness, adverse witness for the defense, grand 
jury, chief prosecutor and judge” and that the judge had 
been “intimidating and harassing” counsel, “‘the effect of 
which is to seriously hamper the efforts” of counsel (at 133). 
This language is certainly stronger than any employed by 
Hirschkop here. The Supreme Court held that the state 
court’s finding of contempt on these facts was in violation 
of due process and the Sixth Amendment.? The Court said 
(at 136-138): 


« __ it is settled that due process and the Sixth 
Amendment guarantee a defendant . - . ‘an Oppor- 
tunity to be heard in his defense—a right to his day 
in court— . . . and to be represented by counsel.’ 
_.. The right to be heard must necessarily embody 
a right to file motions and pleadings essential to 
present claims and raise relevant issues... . And 
since ‘A fair trial in a fair tribunal is a basic require- 
ment of due process’, . . . it necessarily follows that 
motions for change of venue to escape 2 biased tri- 
bunal raise constitutional issues both relevant and 


essential. ... 


2The attorneys involved there were fined $50 apiece. 
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“. . . The Supreme Court of Appeals of Virginia 
considered the motion for a change of venue ‘a vehi- 
cle to heap insults upon the court, a studied attempt 
to smear the judge’. ... But if the charges were 
‘insulting’ it was inherent in the issue of bias raised. 
... Nor can we accept Virginia’s apparent conten- 
tion that the contempt conviction should be sustained 
on the ground that petitioners’ charges of bias were 
false. The issue of truth or falsity of these charges 
was not heard,” the trial court choosing instead to 
convict and sentence petitioners for having done 
nothing more than make the charges. Even if fail- 
ure to prove their allegations of bias could under 
any circumstances ever be made part of the basis of 
a contempt charge against petitioners, these convic- 
tions cannot rest on any such unproven assumption. 

“Our conclusion is that these petitioners have 
been punished by Virginia for doing nothing more 
than exercising the constitutional right of an accused 
and his counsel . . . to defend against the charges 
made.” 


It is clear that, under the Holt case, the finding of con- 
tempt based on Hirschkop’s argument that the Court dis- 
qualify itself cannot stand. Significantly, the court below 
denied the motion but made no comment on the nature of 
the argument or the manner in which it was presented 
(Tr. 88). 


2. Count II of the Contempt Certificate 


This count stated that “On numerous occasions he 
[Hirschkop] conducted himself in a disrespectful manner 
and, on some of these occasions, refused to obey the court’s 
directions to resume his seat after the court had ruled.” 
Seven specific transcript references are made in support of 
this citation: 


3We note that there was also no hearing here. 
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(a) The incident on p. 5 occurred at the very beginning 
of the trial at a time when the public was excluded. Hirsch- 
kop had objected to the public being excluded and had 
asked that the trial be public. The court informed Hirsch- 
kop that the trial had not yet begun and refused to let 
Hirschkop make a statement of his objection to the exclu- 
stion of the public. Hirschkop then desisted as directed by 
the court. The passage in question covers 11 lines of the 
transcript. It could not have taken more than 30 seconds 
and obviously could not and did not obstruct the court in 
the performance of its duties. Moreover, it is clear that 
what Hirschkop was trying to do was not obstruct the court 
in the performance of its duties but instead state for the 
record his objection that the trial was not public and his 
grounds for that objection although he was not permitted 
to do so by the court. What appears from this passage is 
not that Hirschkop was contumacious but rather that the 
court was arbitrary. Significantly, this and the following 
incidents occurred at the very beginning of the trial and 
was part of the basis for Hirschkop’s later comments (Tr. 26- 


28, and 82-87) discussed supra that the court had made up 
its mind. 


(b) Pp. 8-9 contain Hirschkop’s objections to the court’s 
questioning defendants with respect to their legal experience 
as a basis for determining whether they could defend them- 
selves, and his objections to the court’s refusal to let him 
argue the point. His objections were well taken since the 
question as to whether or not the defendants had ever 
practiced law was obviously irrelevant to the issue of self- 
representation. Moreover, since the court must have been 
aware that the defendants were not lawyers, it is evident 
that the questions were not being asked for the purpose of 
gaining information but rather to make a-record to justify 
a decision already made to deny the request for self-repre- 
sentation. But there was nothing done by Hirschkop here 
that obstructed the court in the performance of its judicial 
duties. 
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(c) P. 224. The colloquy here occurred at a bench con- 
ference. Although it is obscure, it appears that Hirschkop 
was objecting to the refusal of the court to permit him to 
state his position fully for the record. The colloquy was 
brief and on the face of it there does not appear anything 
in it which obstructed the court or which the court con- 
sidered to be improper or offensive at the time. On the 
contrary, he explained to Hirschkop that the court was 
“trying to be fair and considerate.” 


(d) Pp. 397-8. It is difficult to see what in Hirschkop’s 
conduct the court objected to. The defendants were refus- 
ing to be seated. The court asked Hirschkop to instruct his 
clients to be seated and the defendants reiterated that 
Hirschkop was not their lawyer. Hirschkop seems to have 
done nothing in this particular passage but be whipsawed 
between the clients who refused to accept his representation 
and the court which insisted that Hirschkop do something 
he had no power to do. The court appears to have been 
exasperated by the fact that his plan to keep Hirschkop in 
the case so as to monitor the defendants’ conduct was 
unsuccessful because the defendants refused to accept him 
as their representative. But this was not contemptous con- 
duct on the part of Hirschkop and he cannot be held 
responsible for the defendants’ refusal to accept him as 
counsel. 


(e) P. 416. This passage consisted of Hirschkop’s state- 
ment of the reason why he could not cross-examine witnesses 
(i.e. because his clients refused to cooperate with him), and 
his efforts to state this more fully. The language employed 
by Hirschkop was not as strong as that employed by coun- 
sel in the Phelan case, supra, which the Ninth Circuit held 
as a matter of law did not constitute contempt.* 


“The basis for the contempt citation in Phelan which was reversed 
by the Ninth Circuit appears as follows at pp. 295-6: 


“MR. PHELAN: This is cross-examination, Your Honor. 
Is it error for me to ask him the question again? 
THE COURT: It certainly is error for you to take up the 
time of the Court and the jury asking questions which are 
favorable to you and which the witness has already answered. 
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(f) P. 443 of the transcript. Mr. Hirschkop asked for 
permission to state his reasons for a particular motion. The 
court said he could not state it because “I know what your 
reasons are.” Hirschkop responded that if the court could 
“infer my reasons,” he was not needed and renewed his 
request to be relieved as counsel. Hirschkop desisted as 
soon as it was clear that the court would not hear argument. 
The incident was trivial. In the context of Hirschkop’s 
presence in the trial as a reluctant and unwilling counsel, his 
reaction to the court’s gratuitous remark “I know your rea- 
sons” was understandable. Nothing in his conduct meets 
the standards for contempt. Indeed the court’s inclusion 
of this item in the contempt certificate reflects the court’s 
attitude as attempting to comb the record to find support 
for his finding. 


(g) Pp. 456-7. In this passage the prosecution interrupted 
Hirschkop on cross-examination of a government witness. 
Hirschkop, quite properly, asked the court to instruct the 
prosecution that, if he had an objection, to object and not 
to instruct the witness how to answer the question. The 
court ignored Hirschkop’s point by stating that he had not 
heard any objection. (Obviously, if counsel was not object- 
ing to the question there was no occasion for him to say 
anything at all.) Hirschkop then asked that government 
counsel be instructed not to interrupt the cross-examination, 
at which point the court curtly told Hirschkop that govern- 
ment counsel needed no instructions from the court. When 


MR. PHELAN: In other words, I am precluded from pro- 
per cross-examination? 

THE COURT: You are precluded from repeating the same 
questions that were already answered. - 

MR. PHELAN: I submit I am precluded from cross- 
examination. I have no further questions. 

THE COURT: You are not precluded from cross-exami- 
nation. This witness has previously testified that he gave the 
defendant no waming at all. 

MR. PHELAN: I need nothing further, Your Honor. 

THE COURT: Very well, don’t try to say you are pre- 
cluded from cross-examination. 

MR. + I said it, Your Honor, and I believe it. 
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Hirschkop wished to make his point clear, the court told 
him he could not argue and at that point Hirschkop indi- 
cated that he did not think he could pursue the cross- 
examination any further under the circumstances. The 
transcript then shows that the court ordered Hirschkop to 
sit down and that Hirschkop responded that he was already 
seated. This incident is also trivial and is at worst the kind 
of unfortunate repartee that often occurs in tense trials. To 
the extent that it occurred at all, it was obviously due to 
the partiality shown by the court for the prosecution coun- 
sel as against Hirschkop. It would have been a simple mat- 
ter for the court to have directed the prosecution to make 
his comments in the form of an objection instead of repri- 
manding Hirschkop for making the point. 


3. Count III of the Contempt Certificate 


This count states that Hirschkop “addressed the court at 
the bench in a derogatory and disrepectful manner concern- 
ing the seating in the court-room and conceming his partici- 


pation in bench conferences.” This count has two specific 
references to the transcript. 


(a) Pp. 95-97. As noted in the citation this occurred at 
a bench conference. In fact it was before the jury had been 
empanelled and before the public had been admitted to the 
court-room so the only purpose of the bench conference 
was to prevent the defendants from hearing what was going 
on. Pp. 95-97 covered two matters. One was the court’s 
ruling that all defense counsel had to be present at all court 
proceedings and that Hirschkop would not be excused 
because of his private business. The court had earlier indt 
cated that it could not grant the request of counsel to be 
excused unless the defendants agreed. The defendants took 
the position on the other hand that since counsel did not 
represent them, they were not called upon to agree or dis- 
agree on whether counsel should be present. Since three 
counsel were present, and in accordance with the court order 
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represented all defendants, it appeared obvious that the 
court was being arbitrary in insisting that all counsel be 
present unless the defendants otherwise agreed. Hirschkop’s 
comments in the course of this passage that the court’s rules 
were unfair were certainly justified. In any event, nothing 
that was said was disruptive of the proceeding. 


The second matter dealt with the position of the defend- 
ants that they wished to take part in all bench conferences, 
since they refused to recognize as their counsel those 
appointed by the court to represent them. Under these cir- 
cumstances it was certainly appropriate and even required 
of Hirschkop, who had been appointed to represent these 
defendants, to inform the court of the defendants’ position 
and that in the light of the defendants’ position if he, 
Hirschkop, participated in bench conferences it would only 
be because the court ordered him to do so. The court’s 
response (at p. 97): “Mr. Hirschkop you are treading close 
to the line. I am telling you that right now” was the only 
occasion during the entire proceeding, except at the very 
end, where the court expressed displeasure with Hirschkop’s 
conduct. Even so, the court did not say that Hirschkop’s 
conduct constituted contempt. On the contrary, the state- 
ment that Hirschkop was “treading close to the line” is a 
clear recognition that Hirschkop had not crossed it. 


(b) Pp. 283, 284. Here, the court apparently took excep- 
tion to Hirschkop’s comments about the seating arrange- 
ment on the ground that the question, of seating was 
a prerogative of the court. On the other hand, the question 
of seating seemed to be a matter of considerable moment 
to the defendants, and in this context it was not only proper 
but it was also Hirschkop’s duty as a lawyer appointed 
to represent the defendants to bring the question of the 
seating from the point of view of the defendants to the 
court’s attention.* ; 


5 Appellant contends that the transcript is in error at p. 284, and 
that his remark “You have your own motives, Judge, don’t impugn 
my motives” was a response to a remark of the court, omitted from 
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In both of these instances the court was apparently con- 
cerned as much with the issues raised by Hirschkop as in 
his manner of presenting them. Both the presence of 
defendants at bench conferences and the seating arrange- 
ments were legitimate issues which Hirschkop as court- 
appointed counsel was obligated to raise if his clients wished 
him to. Hirschkop cannot be penalized because the issues 
he raised at his clients’ request displeased the court. 


4. Count IV of the Contempt Certificate 


This count states that Hirschkop “engaged in disrespect- 
ful and discourteous conduct which offended the dignity 
and decorum of this proceeding and which was degrading to 
this tribunal in violation of the standards imposed by the 
American Bar Association Code of Professional Responsibil- 
ity and the Canons of Professional Ethics. ABA Code of 
Professional Responsibility, Canon 7, EC-7-36, DR 7-106 
(C)(6) (1969); ABA Canons of Professional Ethics, Canon 1 
(1967). 


“Further, in the context of a difficult trial of nine defend- 
ants he failed to fulfill his obligation as an officer of this 
Court. See appropriate portions of the trial transcript.” 


However, no specific pages of the transcript were cited. 
Such a specification of contempt which recites mere conclu- 
sions without any transcript references is not contempt as a 
matter of law. Parmalee Transportation Co. v. Keeshin, 294 
F.2d 310 (7th Cir., 1961); Parmalee Transportation Co. v. 
Keeshin, 292 F.2d 806 (7th Cir., 1961). Since we do not 
know what portions of the transcript the court had in mind, 
we cannot discuss them. Moreover, the court was in error, 
in any event, in finding appellant guilty of a violation of 
18 U.S.C. $401 because “he failed to fulfill his obligation 


the transcript viz: “I know what your motives are.” The prosecution 
and the court did not agree to correct the record to show this. In 
context, it appears that Hirschkop’s remark was addressed to some 
comment by the court which was not recorded. 
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as an officer of this Court.” Attorneys are not “officers of 
the court” within the meaning of 18 U.S.C. $401. Cammer 
y. United States, 350 U.S. 399 (1956). 


C. Conclusion 


There is nothing here that can support a finding beyond 
a reasonable doubt of a deliberate intent to obstruct the 
performance of judicial duty on the part of the appellant. 
That the court may have found the conduct of appellant 
to be abrasive, or irritating, or his style of trying a case per- 
sonally offensive does not make out a case of contempt 
under 18 U.S.C. $401. Under McConnell there must be an 
“obstruction which blocks the judge in the performance of 
his judicial duty.” We cannot have the “vigorous, independ- 
ent bar” adverted to in McConnell if an attorney must con- 
duct his case under the threat of a penalty of contempt if 
any remarks he makes offends or irritates the court.® 


Moreover, if conduct is to be held disruptive, it must be 
disruptive at the time it occurred and not as a matter of 
after thought. The bulk of the incidents recited in the con- 
tempt certificate were trivial in nature and caused no 
reaction from the court or anyone else at the time they 
occurred. Indeed the court acknowledged on several occa- 
sions that the difficulties in the trial arose from Hirschkop’s 
unwelcome role as a court-appointed counsel who was not 
recognized as such by the defendants (Tr. 65, 253, 276, 359, 
360, 421, 484). The record justifies the inference that the 
court, after deciding to hold appellant in contempt combed 
the record for incidents to support the decision. But if the 
incidents went unnoticed when they occurred, they did not 
constitute contempt. 


© As we show below, any construction of 18 U.S.C. §401 that is 
not restricted nasrowly as in McConnell, would make the statute 
unconstitutional. 
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Further, to support a finding of contempt it is necessary 
that the record permit an inference beyond a reasonable 
doubt that appellant was deliberately and intentionally con- 
tumacious. This record is bare of any such indication.’ 
Indeed, Hirschkop’s immediate reaction to the court’s state- 
ment that he had been contumacious was one of genuine 
bewilderment (Tr. 752). At a minimum, a court who 
finds an attorney’s conduct contumacious or disruptive has 
a duty to warn him.* Here, the court acknowledged on the 
last day of the trial that he was informing appellant “for 
the first time” that his conduct had been “insulting and dis- 
respectful.” And everyone of the incidents cited in the 
contempt certificate occurred prior to the warning. Indeed 
the warning was given on February 10 (Tr. 751) and the 
latest incident in the contempt certificate occurred on Feb- 
tuary 5 (Tr. 456-7). This is indeed a case where the court 
“awaited the close of the trial to pounce upon [appellant] 
for some offense unnoted at the time it occurred.” 


Finally, the decision of the court to hold appellant in 
contempt in the context of this case cannot be reconciled 
with any of the principles controlling the contempt power 


7The only indication of deliberate intent to be contumacious on 
appellant’s part, appears in the court’s accusation that appellant’s 
“public posture” that the defendants refused to confer with him was 
false (Tr. 604). But Hirschkop denied the accusation (Tr. 604). If, 
as is likely, this assumption of the court was basic to the court’s find- 
ing of contempt, then the whole finding must fall. See infra, p. 33. 
Since the court acted summarily without a hearing it was not privi- 
leged to go outside the record or to make assumptions as to what 
occurred outside the courtroom. Further, as we show below, p. 29, 
if the court had permitted a hearing, we were prepared to show that 
this assumption was completely baseless, and that appellant’s “public 
posture” was the true situation. 


8Compare Sacher v. United States, supra, where the Court said at 
10-11: “In this case counsel repeatedly were warned that their con- 
duct was regarded as contemptuous. No claim can be made that the 
judge awaited the close of the trial to pounce upon them for some 
offense unnoted at the time it occurred.” 
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of courts. The power of courts in contempt cases is limited 
to “the least possible power adequate to the end proposed.” 
Re McConnell, supra at 234; Re Michael, 326 U.S. 224, 
227.2 Accordingly, if there was available to the court any 
lesser remedy to correct what he considered an undesirable 
situation, the court was not authorized to hold appellant in 
contempt. Yet it was plain that such a remedy was available. 
The defendants did not desire Hirschkop as counsel and 
Hirschkop did not wish to represent them. It was only the 
court’s insistence that kept Hirschkop in the case. Indeed, 
at one point after Hirschkop had already engaged in five 
instances of allegedly contemptuous conduct according to 
the certificate, the court stated: “As far as I am concerned, 
one lawyer could handle this case for the defense, but they 
happen to have three, and under the rules they are entitled 
to three” (Tr. 95).!° There was nothing to prevent the 
court from dismissing Hirschkop and continuing the trial 
without him." Instead the court treated Hirschkop’s 


9In Michael the Court added the following: 


“The exercise by federal courts of any broader contempt 
power than this would permit too great inroads on the pro- 
cedural safeguards of the Bill of Rights, since contempts are 
summary in their nature, and leave determinations of guilt to 
a judge rather than a jury. It is in this Constitutional setting 
that we must resolve the issues here raised.” 

10We are unaware of any “rule” which entitled the defendants to 
three counse!. Conceivably, since there were nine defendants, “under 
the rules” they might have been entitled to nine lawyers, one for 
each, but there was no magic in the number three. Moreover, three 
lawyers represented eight defendants, and one lawyer, McDaniels, 

one defendant. There was nothing to prevent the court 

from appointing McDaniels to represent more than one. Since defend- 
ants did not wish any counsel, there is no reason to believe that they 
would have objected to a lesser number than three, or that they 
desired to be unrepresented by any particular counsel. 

11C¢. Laughlin v. Eicher, 145 F.2d 700, 79 US. App. D.C. 266 
(1944) cert. den. 325 U.S. 866. In this case, the trial court dismissed 
2 counsel who had been retained and who sought to remain in the 
case. The ruling was sustained on appeal. 
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renewed request to be dismissed (Tr. 97) as an additional 
item of contempt. It is plain that the court was keeping 
Hirschkop in the case because he believed that Hirschkop’s 
presence would be helpful in preserving order. (See, e.g. 
Tr. 61, 95, 175, 201-2, 223, 235, 253, 276, 359-360, 383, 
397-8, 421, 484, 556).!* But, since the only authority to 
hold in contempt particularly summary contempt, without 
notice and hearing, is limited to circumstances where it is ab- 
solutely necessary to permit the trial to proceed in an orderly 
fashion, Cooke v. United States, 267 U.S. 517 (1925); Re Oli- 
ver, 333 U.S. 257 (1948), it makes no sense to compel an 
attorney whose conduct is allegedly disruptive to remain in 

a case against both the defendants’ and the attorney’s wishes 
and repeated requests to be dismissed, only to hold him in 
contempt at the conclusion of the trial. 


Il. THE COURT SHOULD HAVE TRANSFERRED 
THE CASE TO ANOTHER JUDGE FOR HEARING 
AND FINDING. 


The trial court denied the appellant’s request that the 
matter be “referred to another judge for consideration” 
under the principle of Offutt v. United States, 348 U.S. 11 
(1954) (Feb. 11, Tr. p. 2).1° In Offutt the Court said (at 
14): ; 


121m the transcript of a proceeding before the D.C. Grievance Com- 
mittee brought on the complaint of Judge Pratt, Judge Pratt acknowl- 
edged that this was at least in part his purpose and that Hirschkop in 
fact proved helpful (Addendum, pp. 13, 14, 16, 22). Moreover, it is 
plain that the court was in error in its view that he was authorized to 
keep Hirschkop in the case to act as an assistant marshall to monitor 
the defendants’ conduct. See Comment, Controlling Laywers at Bar 
Assocations and Courts, 5 Harvard Civil Rights and Civil Liberties Law 
Review (1970) 301, 385. 

13The court gave no reason for the denial of the motion. He said _ 
only that he was “familiar” with the Offurt case and “You don’t have 
to refer to it” (Feb. 11 Tr. p. 2). 
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“But judges also are human, and may, in a human 
way, quite unwittingly identify offense to self with 
obstruction to law. Accordingly, this Court has 
deemed it important that district judges guard against 
this easy confusion by not sitting themselves in 
judgment upon misconduct of counsel where the 
contempt charged is entangled with the judge’s per- 
sonal feeling against the lawyer. 


& * * = m 


“These are subtle matters, for they concern 
the ingredients of what constitutes justice. There- 
fore, justice must satisfy the appearance of justice.” 


The Court adverted to its earlier ruling in Cooke v. United 
States, 267 US. 517 (1925) where it had held that since the 
exercise of the power of summary punishment for contempt 
“is a delicate one and care is needed to avoid arbitrary or 
oppressive conclusions . . . where conditions do not make it 
impracticable, or where the delay may not injure public or 
private right, a judge called upon to act in a case of con- 
tempt by personal attack upon him, may, without flinching 


from his duty, properly ask that one of his fellow judges 
take his place” (at 14-15). The Court, accordingly, reversed 
the contempt conviction and decided that it be reheard 
before another judge. 


The decision is irreconcilable with the Court’s earlier 
decision in Sacher v. United States, supra. Offutt’s reliance 
on Cooke which was completely ignored by the majority in 
Sacher although relied on as the principal authority for 
reversal by the dissent (343 US. at 30-32), indicates that 
the Sacher decision can only be regarded as an aberration 
and a departure from the principles of Cooke which was 
reestablished as authoritative by Offutt. 


There have been no Supreme Court decisions on the 
point since Offutt. Since Offutt, one case, United States 
y. Schiffer, 351 F.2d 91 (6th Cir., 1965) cert. den. 384 US. 
1003, has held that it was not error to refuse to transfer to 


another judge a contempt case against an attorney resting 
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upon a personal attack upon the court because the judge 
“did not become personally involved or embroiled” (at 95).'4 
But the same Circuit in the later case of United States v. 
Combs, 390 F.2d 426 (1968), followed the principles of 
Cooke and Offutt. The court relied on its earlier decision 
in United States v. Bradt, 294 F.2d 879 (1961), but did not 
bother to discuss or distinguish the Schiffer case. In Combs, 
the court commented at 429: 

“By the literal language of Rule 42 a judge need 
not disqualify himself if the contempt charged falls 
under Section (a) of the Rule, even though the 
charge involves ‘disrespect to or criticism of a judge.’ 
However, decisions of the Supreme Court have 
narrowed the scope of summary disposition of con- 
tempt charges. Such decisions suggest the impro- 
priety of a trial judge himself hearing the charges 
where ‘the contempt charged is entangled with the 
judge’s personal feeling against the lawyer.’.” 

See also Kasson v. Hughes, 390 F.2d 183 (3rd Cir., 1968). 


We submit that the distinction made in Schiffer that a 
contempt charge involving “‘disrespect”’ or “criticism” of a 
judge may be heard by the judge involved where it does 
not appear that the judge has become “personally involved 
or embroiled” is both unsound and impossible of a rational 
application. It was clearly repudiated though without bene- 
fit of discussion by the same Circuit in Combs. Significantly, 
par. (b) of Rule 42 which provides for disposition of con- 
tempts on notice and hearing states that where the “con- 
tempt charged involves disrespect to or criticism of a judge, 
that judge is disqualified from presiding at the trial or hear- 


Mat first blush, In re Osborne, 344 F.2d 611 (9th Cir. 1965) 
might also appear to be a departure from the principles of Cooke and 
Offutt. But in fact the attorney in Osborne was found in contempt 
not on the basis of a personal attack on the court but rather because 
he “wilfully, contumaciously, and in utter contempt for the require- 
ments of orderly judicial proceedings disregarded the orders and 
directions of the Court” (at p. 614). 
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ing except with the defendant’s consent.” We submit that 
Combs was correct in holding that the Supreme Court has 
in effect read this language into 42(a). In any case where 

a trial judge considers himself personally insulted by an 
attomey’s conduct, it is unrealistic to suggest that the test 
as to whether the judge should or should not disqualify 
himself rests upon the extent to which he reveals or con- 
ceals his feelings. To do so is to ignore the strictures stated 
in Offutt that “judges also are human, and may, in a human 
way, quite unwittingly identify offense to self with obstruc- 
tion to law,” and “*. . . justice must satisfy the appearance 
of justice.” See Comment, Controlling Lawyers by Bar 
Associations and Courts, at 381. 


Further, even if it be conceded that there may be some 
circumstance where a judge may act under 42(a) to hear a 
case involving a personal attack on himself, this is not such 
a case. For, here, the court did not act until after the trial. 
Cooke said that “where conditions do not make it imprac- 
ticable, or when the delay may not injure public or private 
right, a judge called upon to act in a case of personal attack 
upon him may, without flinching from his duty, properly 
ask that one of his fellow judges take his place.” Since the 
trial had concluded, it was neither “impracticable” nor 
would the delay here injure “public or private right” if the 
case had been referred to another judge. There is no merit 
to the argument that, since the court has the power under 
42a) to act while the trial is still in progress, he does not 
lose that power because in his wisdom he defers action 
until after trial. The short answer is that once it is no 
longer necessary to act without delay, whatever the reason 
may be for the lack of need for immediate action, then the 
principle set out in Cooke comes into play. 


Finally, even if application of the Offutt tule be limited 
to a case where the judge has become “personally involved 
or embroiled” we submit that this was such a case. The 
court stated that “frequently” throughout the trial Hirsch- 
kop had been “insulting and disrespectful.” In his contempt 
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certificate he stated that Hirschkop had “used insulting, 
derogatory and disrespectful language,” had “conducted 
himself in a disrespectful manner,” and had addressed the 
court in “a derogatory and disrespectful manner.” More- 
over, the court felt strongly enough about appellant’s con- 
duct to lead him to file a complaint against appellant with 
the Committee on Admissions and Grievances of the District 
Court, and to appear before the committee in the role of a 
prosecutor to press the complaint. (Addendum) 


I. IN ANY EVENT, THE COURT SHOULD HAVE 
GRANTED APPELLANT AN OPPORTUNITY TO 
PRESENT EVIDENCE IN DEFENSE AND MITE 
GATION. 


Acting under Rule 42(a), the trial court denied appellant’s 
request to present evidence and to hear legal argument, or 
even to permit appellant to make a statement on his own 
behalf. We attach to this brief an addendum showing the 
type of evidence appellant could have presented to the trial 
court if given an opportunity to do so. These include (1) a 
letter written by appellant to Judge Pratt, (2) a group of 
letters from some of the defendants and other observers of 
trial proceedings, and (3) the transcript of a hearing before 
the Committee on Admissions and Grievances of the Dis- 
trict Court. These establish (a) that appellant’s conduct did 
not disrupt the proceedings but that on the contrary he 
played a calming and constructive role in a tense and 
difficult trial, (b) that appellant did not intend to be 
contumacious or disruptive and (c) that in the view of 
appellant’s colleagues, the defendants and other observers, 
appellant was at all times courteous and respectful to the 
court. Obviously, appellant should have had an opportunity 
to present this or similar evidence to the court since it was 
clearly relevant and material to the issue of his guilt or 
innocence and the sentence to be imposed. Offutt v. United 
States, 98 U.S. App. D.C. 69, 232 F.2d 69 (1956) cert. den. 
351 U.S. 988. Accordingly, even if the court was correct in 
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refusing to transfer the case to another judge, he erred in 
refusing to give appellant an opportunity to defend. 


A. The Court Was Not Authorized To Act 
Under Rule 42(a). 


The most recent Supreme Court decision on the question 
narrowly restricts the authority of a trial court to act under 
Rule 42(a). In Harris v. United States, 382 U.S. 162 (1965) 
overruling Brown v. United States, 359 US. 41 (1959), the 
Court gave the following construction to Rule 42(a): 


“Rule 42(a) was reserved for ‘exceptional circum- 
stances’ such as acts threatening the judge or dis- 
rupting a hearing or obstructing court proceedings 
_. .We reach that conclusion in light of ‘the concern 
long demonstrated by both Congress and this Court 
over the possible abuse of the contempt power... 
and in light of the wording of the Rule. Summary 
contempt is for ‘misbehavior’ . . . in the ‘actual pres- 
ence of the court.” Then speedy punishment may 
be necessary in order to achieve “summary vindica- 
tion of the court’s dignity and authority’... . But 
swiftness was not a prerequisite of justice here. 
Delay necessary for a hearing would not imperil the 
grand jury proceedings” (at 164). 

“Summary procedure, to use the words of Chief 
Justice Taft, was designed to fill ‘the need for 
immediate penal vindication of the dignity of the 
court.” ... We start from the premise long ago 
stated in Anderson v. Dunn, 6 Wheat 204, 231 that 
the limits of the power to punish for contempt are 
‘[t]he least possible power adequate to the end pro- 
posed.’ In the instant case, the dignity of the court 
was not being affronted: no disturbance had to be 
quelled; no insolent tactics had to be stopped (at 
165). 

“We are concerned solely with ‘procedural regu- 


larity’ which, as Mr. Justice Bran ieis said in Burdeau 
v. McDowell, 256 U.S. 465, 477 (dissenting), has 
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been ‘a large factor’ in the development of our lib- 
erty. Rule 42(b) prescribes the ‘procedural regular- 
ity’ for all contempts in the federal regime except 
those unusual situations envisioned by Rule 42(a) 
where instant action is necessary to protect the judi- 
cial institution itself.” (at 167) 

Although the Court expressly overruled only its prior 
decision in Brown v. United States, supra, it is clear that it 
also was rejecting all prior inconsistent decisions, such as 
Sacher v. United States, supra.'* In any event it is plain 
that so far as appellant’s conduct was concerned “instant 
action” was not “necessary to protect the judicial institu- 
tion itself.” For whatever reason may have justified itself 
to the court, it made the determination that “instant action” 
was not “necessary” in the case of appellant, and that the 
matter could be postponed until after trial. That the court 
recognized that there were circumstances which required 
“instant action” is shown by its holding a number of the 
defendants in contempt during the course of the trial and 
threatening others, including spectators, with immediate 
contempt action if their conduct warranted it. (Tr. 598-9, 
620, 734, 735). Obviously, the court did not consider that 
Hirschkop’s conduct warranted such treatment. Accordingly, 
since “instant action” was not “necessary,” under Harris, 
the court was not authorized to act under Rule 42(a).'® 


1SWe have already shown that the Sacher case was in effect 
rejected by the Court’s decision in Offutt, supra, pp. 25-26. 


160 course, if the court was not authorized to act under 42(a), 
he was required under the express language of 42(b) to transfer the 
case to another judge. 
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B. Even if the Court Was Authorized To Act 
Under Rule 42(a) It Was an Abuse of Discre- 
tion To Deny Appellant an Opportunity To 
Defend. 


Assuming that the court had authority to act under Rule 
42(a), it was a clear abuse of discretion to deny appellant 
an opportunity to defend. Rule 42(a) provides that a court 
may act “summarily.” But there is nothing in the rule that 
requires the court to deny a defendant an opportunity to 
defend where the circumstances call for granting such an 
opportunity and a request is made (see Friendly, J. dissent- 
ing in United States v. Galante, 298 F.2d 72, 76-79 (2d Cir., 
1962)). Here, the court might well have been influenced, 
if not on the merits, then at least on the sentence, if he 
heard evidence of the type presented in the Addendum to 
the brief. And legal argument may have persuaded him of 
error in his finding of contempt on the basis of the motion 
to recuse?” and his finding in Count IV of the contempt 
certificate that appellant “failed to fulfil his obligation as 
an officer of this Court.”!* And by acting in the hasty 
manner he did, the court denied appellant the elementary 
right of allocution afforded all defendants in criminal pro- 
ceedings. Rule 32(a) of the Federal Rules of Criminal 
Procedure. 


It may be that the court refused to accord an opportunity 
to defend because it was of the view that it would be a 
waste of time since nothing that could be presented would 
alter his decision or cause him to reconsider. But if that 
was $0, this is only another reason why the case should have 
been heard by another judge. 


17 See discussion of the case of Holt v. Virginia, supra, pp. 14-15. 
18S¢e discussion of the case of Cammer v. United States, supra, p. 22. 
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C. The Court in Fact Took Into Consideration 
Matters That Occurred Outside the Presence 
of the Court. 


We submit that basic to the court’s determination that 
appellant had engaged in wilfull and deliberate contumacious 
conduct was his view that appellant was responsible for and 
in fact instigated the defendants to behave improperly in 
court. The court so expressed himself on at least one occa- 
sion during the course of the trial (Tr. 604),’° and in his 
testimony before the grievance committee he acknowledged 
that in his view “the whole thing was a put up job” (Adden- 
dum p. 15). But under Rule 42(a), a court cannot consider 
anything that did not occur in the “actual presence of the 
court.” Since it is evident that the court here did not so 
limit himself, he was required to act under Rule 42(b) and 
afford the appellant an opportunity to defend. Moreover, 
as shown by the material collected in the Addendum to the 
brief, the court’s assumption that “the whole thing was a 
put up job” was in fact erroneous. 


IV. ASSUMING THAT THE FINDING OF CONTEMPT MAY 
BE SUSTAINED IN WHOLE OR IN PART, THE SEN- 
TENCE IMPOSED WAS IN ANY EVENT GROSSLY 
DISPROPORTIONATE TO THE OFFENSE. 


It is established that appellate courts may review and 
reduce sentences imposed for contempt by a trial court. 
Green v. United States, 356 U.S. 165, 188 (1958); United 
States v. Conole, 365 F.2d 306 (3rd Cir. 1966); United 


19The court said: “Listen, Mr. Hirschkop, let’s not play ducks and 
drakes on this .... Your public posture in the courtroom is one of 
not having anything to do with them, yet at the same time you are— 
and I hope you are—conferring with them .... So we are just kid- 
ding ourselves when we talk about not being able to confer with the 
defendants. The public posture may be that they don’t confer with 
you, but the fact is that you do represent them by order of the Court, 
and as a matter of actual fact, you are representing them.” 
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States v. Maragas, 390 F.2d 88 (6th Cir. 1968). It is the 
duty of the appellate court to see that “the punishment 
imposed should bear some reasonable relation to the nature 
and gravity of the contumacious conduct,” United States v. 
Conole, supra at 308. And in the Offutt case, this Court 
reduced a sentence of 10 days imprisonment to 48 hours. 
Offutt v. United States, 93 U.S. App. D.C. 148, 208 F.2d 
842 (1953) rev'd on other grounds, 348 U.S. 11. 


It is plain that under the circumstances the sentence 
imposed was unduly harsh. We have already set out the 
facts showing that appellant’s role was an unwilling one, 
that the defendants refused to acknowledge his representa- 
tion, and that he sought to leave the case on numerous 
occasions. He was kept in the case only as the result of the 
court’s express and repeated directions. His role was an 
impossible one; he was continuously whipsawed between 
the defendants and the court. If under these circumstances, 
he failed, in the eyes of the trial court, to carry out his 
duties to the full satisfaction of the court, nothing that he 
did called for the imposition of the harsh sentence of thirty 


days imprisonment. Further, it is plain that in at least two 
respects the court’s finding of contempt was erroneous as a 
matter of law. Under an authoritative decision of the 
Surpeme Court, appellant could not be held in contempt 
for moving to disqualify the court, supra, pp. 14-15, and 
Count IV of the contempt citation is invalid on its face, 
supra, pp. 21-22. 


All of these factors call upon this Court to exercise its 
power of appellate review to reduce the sentence. 
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V. 18 U.S.C. §401(1) AUTHORIZING SUMMARY PUNISH- 
MENT OF AN ATTORNEY'S COURT ROOM CONDUCT 
FOR “MISBEHAVIOR” IN THE COURT'S “PRESENCE” 
IS _UNCONSTITUTIONAL ON ITS FACE AND AS 
APPLIED. 


A statute which is so vague that a person cannot tell in 
advance what activity may be punished under it cannot 
support a conviction which is consistent with due process. 
Lanzetta v. New Jersey, 306 U.S. 451 (1939); Connally v. 
General Constr. Co., 260 U.S. 385, 391 (1926); Note, The 
Void-For-Vagueness Doctrine in the Supreme Court, 109 U. 
Pa. L. Rev. 67 (1960). Section 401(1) is the vaguest sort 
of statute that can be imagined. It purports to allow pun- 
ishment of “‘misbehavior,” under certain circumstances. It 
gives no definition of “misbehavior.”” That term, of course, 
is just a conclusion: it gives no guide to conduct. Reason- 
able men would differ in a vast variety of circumstances as 
to what sort of conduct was “misbehavior.” In effect, the 
statute does no more than permit the judge a wide ranging 
writ to define and create and punish “crimes.” 


Although in McConnell, the Supreme Court narrowed the 
meaning of the word “misbehavior” so as to apply only to 
an “‘actual obstruction of justice,”’ this has not cured the 
problem. Even since McConnell, attorneys have been com- 
pelled to suffer the indignity and stigma of a contempt cita- 
tion and the expense and strain of appellate review to seek 
vindication for conduct which does not meet the McConnell 
standard. United States v. Sopher, supra, Phelan v. Guam, 
supra. And the trial court here, does not seem to have 
recognized that the McConnell case placed any limitation on 
his power.”° Here, the trial court found appellant guilty of 


20So long as trial judges are permitted to proceed summarily in 
such contempt matters without even offering defendants the right to 
legal argument so as to point out the implications of McConnell, we 
will continue to have the situation that we have here where the legal 
effect of the attorney’s conduct is not even analyzed or considered 
until the case comes up for appellate review. 
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contempt under 18 U.S.C. $401 because he was guilty of 
“offensive” conduct, used “derogatory and disrespectful 
language.” “conducted himself in a disrespectful manner,” 
“addressed the Court . . . in a derogatory and disrespectful 
manner,” “engaged in disrespectful and discourteous con- 
duct.” 


If “disrespectful” words or “offensive” conduct can be 
misbehavior that sends a lawyer to jail for contempt, the 
statute will always be vague. Notions of “offensive” con- 
duct or “disrespect” vary widely. Expressions that seem 
arrogant and hostile to one judge may only seem forceful 
and courageous to another. The question often comes 
down to one of a court’s reaction to an attorney’s “style.”2? 
Thus the question of whether or not an attorney is guilty 
of contempt is, under present standards, likely to remain a 
matter of the subjective judgment of the trial judge. Such 
a standard provides no warning to the attorney and he may 
learn, as here, that he is guilty of a criminal offense, only 
after he has been so informed by the court. Moreover, too 
often, the judgment of the trial court may be clouded by 
his sympathy or lack of sympathy with the attorney’s clients, 
the attorney himself, or the cause he represents. The avail- 
ability of appellate review to determine whether the stand- 
ards have been properly applied does not resolve the 
problem. Appeal and reversal, even if successful, is expen- 
sive, time-consuming, and damaging to a lawyer’s career. 

Accordingly, the statute is invalid under the Fifth 
Amendment. 


It is also invalid under the Sixth Amendment. The vice 
of an over-broad statute is not simply that it permits pro- 
tected activity to be punished but that it also chills the 


25 See letter of Judge Murphy of the District Court of General Ses- 
sions to the Grievance Committee commenting on appellant Hirsch- 
kop’s general manner of trying a case which we attach here as Exhibit 
A. See also Comment, Controlling Lawyers by Bar Associations and 
Courts, supra at 391-2. 
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exercise of such protected activity. Cf. Dombrowski v. Pfister, 
380 U.S. 479 (1965); Note First Amendment Overbreadth 
Doctrine, 83 Harv. L. Rev. 844 (1970). The vice of the over- 
broad contempt statute is that it chills advocacy in ex- 
actly that place where unrestricted advocacy is needed 
to produce a constitutionally mandated result,—a fair 
trial. A lawyer faced with the possibility of being pun- 
ished for his legal contentions in court will inevitably 
reverse the priorities of his attention. He must, to produce 
a fair trial in our adversary system, concentrate on protect- 
ing his client’s interests even as against an unfriendly court. 
But if incarceration, a lengthy appeal process, and financial 
loss may result from his in-court statements, the attorney 
may concentrate instead on keeping himself in good stand- 
ing with the court. The vice is particularly evident in a trial 
of great public interest, as here, where the attorney is 
representing an unpopular cause which from the outset may 
inspire hostility by the judge. The pressures which build in 
such a trial may wear on a judge; the more they do and the 
more sensitive he becomes, the more an attorney has to be 
concerned about the possibility of reprisals upon himself to 
the consequent detriment of the interests of his clients. Thus 
the very existence of the statute as well as the manner in 
which it is presently applied by the courts, as here, are incon- 
sistent with the Sixth Amendment guarantee of “‘a vigorous 
and independent bar.” Re McConnel, supra. See Controlling 
Lawyers by Bar Association and Courts, supra, at pp. 391- 
392. 


38 


CONCLUSION 


The judgment below should be reversed with directions 
to dismiss the proceedings. 


Respectfully submitted, 


David Rein 

FORER & REIN 

Suite 403, 

National Press Building 


Attorney for Appellant, 
Philip Hirschkop 
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Exhibit A 


DISTRICT OF COLUMBIA COURT OF GENERAL SESSIONS 
CHAMBERS OF JUDGE TIM MURPHY 


June 1, 1970 


Hon. Ralph A. Curtin 
Secretary, Committee on 
Admissions and Grievances 
United States District Court 
Constitution Avenue and 
John Marshall Place 
Washington, D.C. 20001 


Dear Mr. Curtin: 


Philip Hirschkop, a member of the Bar of this Court, has 
asked that I write you concerning his professional conduct 
in matters that we have had of a professional nature. He 
has further advised me that he has appeared before the 


Committee as a result of allegations of misconduct arising 
out of his handling a trial in the United States District Court. 


I have no first-hand knowledge of the proceedings under 
inquiry and make no judgment concerning Mr. Hirschkop’s 
conduct in the matter. 


I have known Mr. Hirschkop since he first came to the 
Bar. While I served as Chief United States Attorney in the 
Court of General Sessions Division, I dealt with him on 
numerous occasions in matters relating to demonstrations 
and similar matters. Although we rarely agreed on many 
issues, we worked out numerous acceptable compromises 
that minimized the number of arrests and the disposition 
of cases where arrests occurred. He was always a man of 
his word. 

After I assumed the Bench, my contact has been less fre- 
quent, but has covered both civil and criminal cases. Mr. 
Hirschkop and I rarely see eye to eye and compromise is 
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not as easy from the Bench as between litigants. We have 
had two very difficult matters that come to mind: one relat- 
ing to sentencing of offenders during the Poor People’s 
March and the other the bond question of Cathy Wilkerson 
an SDS Weatherman, now a fugitive after having allegedly 
blown up her parents home in New York. Mr. Hirschkop 
and I could not be further apart in our professional views 
concerning these matters and the latter issue was argued in 
the courtroom filled with student supporters of Miss 
Wilkerson. 


In no instance that I have dealt with Mr. Hirschkop has 
he ever violated the canons of ethics or the standards of the 
defense function as spelled out in the American Bar Associ- 
ation’s Tentative Draft. 


I have a reputation for running a control court and make 
a conscious effort to improve the quality of justice in the 
Court of General Sessions by insisting on a high standard of 
professional conduct from counsel. I have held a number 
of lawyers in contempt and have certified others to your 
Committee for appropriate action. I do a fair amount of 
study on the subject of professional responsibility as Chair- 
man of the National Conference of Special Court Judges of 
the American Bar Association and a member of its Advisory 
Committee of Ethics and Professional Responsibility. 
have also appeared on panels concerning the standards of 
the prosecution and defense functions and will so appear on 
another panel at the Annual ABA Meeting in St. Louis. 


Mr. Hirschkop has never violated the acceptable standards 
of any court that I have been with him, whether as oppos- 
ing counsel or as a judge. If he ever does violate the stand- 
ards in my court, he will be dealt with in an appropriate 
manner. 


Mr. Hirschkop has a distressing habit, so prevalent among 
“cause lawyers” in addressing every issue in strident tones 
and with colorful rhetoric. The most mundane matters of 
trial are treated as landmark issues in which the fate of the 
nation seems to hang. As a trial lawyer, I always used the 
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soft-sell approach and even as a judge I find counsel who 
use it much more effective than modern day Clarence Dar- 
rows. Frankly, I find it very wearing to listen to every 
issue argued as though the fate of the legal world is hanging 
on it. However, as wearing and sometimes boring as I find 
it to be, it is a question of style, not of ethics, and a trial 
judge must accept it with resignation and with a reasonable 
hope that someday the lawyers will realize how generally 
ineffective the approach is. Mr. Hirschkop has yet to learn 
that concern, frustration and even outrage can be conveyed 
by a soft tone and a clever turn of phrase. When he does, 
he will be twice as effective and in no way limited. 


I’m sure that when the Committee examines Mr. Hirsch- 
kop’s conduct, it will recognize the difference between style 
and ethics. Mr. Hirschkop is performing a valuable service 
to the community by his defense of unpopular causes. I 
would hope within the judicial system we have the desire 
and capability of reminding him of the perimeter of accept- 
able conduct and educating him as to effective style. 


Sincerely, 


Tim Murphy 


IN THE : 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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ADDENDUM TO BRIEF FOR APPELLANT 


United States Court of Appeals 


for the District of \Columbia Circuit 


FILED DEC 1 1970 


CONTENTS OF ADDENDUM 


TRANSCRIPT OF PROCEEDINGS 
COMMITTEE ON ADMISSIONS AND GRIEVANCES 


In the Matter of: 


COMPLAINT AGAINST PHILIP HIRSCHKOP 
BY THE HONORABLE JOHN M. PRATT 


[3] PROCEEDINGS 


CHAIRMAN JONES: This hearing is called for the inves- 
tigation of the complaint filed by Judge Pratt against Mr. 
Hirschkop. Judge Pratt, would you proceed, please, sir? 

JUDGE PRATT: If the Committee please, I have set 
forth, in a written document, what I intend to cover. The 
reason why I have done that is that I want to do it in as 
complete a fashion as possible, and I might say that this 
statement covers certain events that happened at the pre- 
trial conference on the 29th of January, and concludes with 
a reference to the entire atmosphere of the trial and the gen- 
eral nature of the proceedings, and the statement reads as 
follows: — 

MR. REIN: May I have a copy? 

JUDGE PRATT: I will give you a copy when I get 
through. 

“Before getting into the specific instances of pro- 
fessional misconduct, which are the subject of this 
hearing, it would be helpful to set out briefly certain 
events occurring prior to trial, a recital of which is 
necessary for a full understanding of the instances giv- 
ing rise to this proceeding. On January 29, 1970, all 
counsel of record attended a pretrial conference [4] 
as a result of which several matters were discussed and 
the Court took among others, the following action. 
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“(1) The motion of the defendants to represent 
themselves would be heard as a preliminary matter 
prior to the voir dire. (Tr A. 3, 4, 21) 

“(2) The request to move the trial to the Cere- 
monial Courtroom was denied. (Tr. A. 3) 

*(3) Counsel were enjoined from discussing the case 
with the press at any time, the Court indicating that 
it would follow such prohibition. (Tr. A. 11) Mr. 
Hirschkop strongly objected. (Tr. A. 24) 

“(4) The Court made it clear that no member of 
the public, except members of the press, would 
be admitted during the voir dire because of the large 
number of veniremen who would be called. (Tr. A. 
13) 


“(5) Cooperation was requested of all counsel to 
assure the maintenance of order in the Courtroom. 
(Tr. A. 14) Counsel stated they had no knowledge of 
and did not anticipate any disruptive tactics. (Tr. A. 
15) 

“(6) Request was made for three research assistants 
to sit with defense counsel and the Court indicated 
there might be room inside the rail and that [5] he 
would take it under advisement. (Tr. A. 16) 

“(7) When Mr. Hirschkop indicated he had a long- 
standing commitment in North Carolina on February 
6, 1970, the Court stated such a request would be taken 
up after the start of the trial. (Tr. A. 23) 

(3) The Court stated that the public would not be 
admitted for the hearing on the motions of certain de- 
fendants to represent themselves. (Tr. A. 24, 25) 

“It was against this background that the trial com- 
menced on February 3, 1970. On February 3, prior 
to the selection of the jury, the Court denied defen- 
dant’s motion to represent themselves. This action was 
thereafter to be a persistent source of friction between 
the Court, the defendants and Mr. Hirschkop. The same 
can be said concerning the actions taken by the Court 
at the pretrial conference, i.e., the refusal to move the 
trial to the Ceremonial Courtoom, the injunction 
against counsel discussing the case with the press, the 
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refusal to admit members of the public prior to the 
completion of the voir dire, the number and seating 
of research assistants, and, later, seating of the general 
public, and the [6] matter of counsel absenting them- 
selves from the trial without the permission of all de- 
fendants whom they represented. In summary, despite 
the fact that the Court had made certain mulings prior 
to the commencement of the trial, Mr. Hirschkop did 
not accept many of these rulings, but on numerous 
occasions during the course of the trial, as many of 
the cited instances demonstrate, attempted to reargue 
what the Court had already decided. 

“Proceeding chronologically, the first instance of mis- 
conduct and conduct prejudicial to the administration 
of justice occurred at the outset of the trial when Mr. 
Hirschkop interrupted the Court’s questioning of de- 
fendant Begin with respect to the motion of the defen- 
dants to represent themselves. (Tr. at 5)’ Mr. Hirschkop 
attempted to bring up the question of the admission to 
the Courtroom of persons outside in the hall when he 
was fully aware that the matter had been settled during 
the pretrial conference on January 29, 1970 (Tr. A.24- 
25) and that the public was to be admitted after voir 
dire. He obstructed the questioning of the defendant, 
delayed the trial, and at an early point contributed [7] 
to a situation which promised to be strained because 
of the nature of the trial. Numerous members of the 
press were present at this time as well as throughout 
the entire trial. 

“Shortly thereafter Mr. Hirschkop interrupted the 
interrogation of another defendant to question the rel- 
evancy of the Court’s questions. (Tr. at 8-9) His pur 
suit of this matter and the disrespect implicit in his 
comments after the Court had indicated its wish to 
proceed served to trigger a series of interruptions by 
one of the defendants immediately after this interrup- 
tion. (Tr. 8-10) 

“After the defendants had been questioned by the 
Court, Mr. Hirschkop was given the opportunity to pre- 
sent argument conceming self-representation by the 
defendants. Instead, he stated that he believed he was 
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‘just wasting his time” since he thought that the Court 
was predisposed against his clients before the matter of 
self-representation was heard. (Tr. at 26) When asked 
to address the issue, Mr. Hirschkop responded in part 
to the issue but ended by reiterating that he was wast- 
ing his time and threatened that if the defendants were 
not permitted to represent themselves, [8] the power 
of the Court and the marshals would be necessary to 
order him to represent them. (Tr. 26-28) Not only 
was the statement made in front of the press, but the 
statements about the Court’s predisposition did not 
relate to the substance of the argument and the last 
remark about the necessity of using the power of the 
Court and marshals added a threat of commotion and 
disruption should the ruling of the bench be unfavor- 
able. The Court made no response since any dialogue 
with Mr. Hirschkop on extraneous matters might have 
served to exacerbate an already volatile situation. 

“One of the most flagrant examples of conduct pre- 
judicial to the administration of justice occurred later 
during the pretrial proceedings when Mr. Hirschkop 
purported to move the Court to excuse itself. (Tr. 
83-87) Again, the statements were made not at the 
bench but in open court in the presence of the press. 
The inference may be drawn that counsel’s purpose 
was to avoid and publicize the Court’s injunction 
against such contact. In fact, at least half of this 
‘motion’ was taken up by an attack on that very injunc- 
tion. (Tr. 84, 85, 86 line 8) In other parts of the 
[9] ‘motion’ he referred to the pretrial conference 
and rumors purportedly reaching the Court about 
possible violence. (Tr. 83 lines 7-17) The substantive 
grounds for the motion appear to be the alleged pre- 
disposition of the Court concerning: self-representation 
and the failure of the Court to allow objections to be 
made. Interspersed with this dialogue was thetoric 
which I will not attempt to characterize. The remarks 
of Mr. Hirschkop, in addition to the attack on the 
Court’s injunction concerning contacts by counsel with 
the press, also included references to the Court’s hav- 
ing made up its mind, to counsel’s refusal to ‘grease the 


5 


wheels of the Court’ or ‘to expedite’ the case, and 
other comments of a similar vein. This portion of the 
record would indicate that Mr. Hirschkop attempted to 
circumvent the Court’s prohibition against press contact 
and was ‘a play to the gallery.” His conduct, demeanor, 
and tone of voice were insulting and offensive. Again, 
the Court avoided colloquy. 

“The next instance followed quickly after the 
‘motion’ for disqualification was made and denied. 
[10] A bench conference was called by the Court at the 
request of government counsel after the defendants and 
Mr. Hirschkop had engaged the Court in dialogue. (Tr. 
89-92) The defendants continued to interrupt the 
bench conference. (Tr. 92-93) After government coun- 
sel addressed the Court, the Court ruled that defense 
counsel must remain in the courtroom during all pro- 
ceedings unless the defendants granted permission for 
one or more of them to leave. (Tr. 94-95) The matter 
had previously been considered by the Court and the 
Court indicated at that time that consent of the defen- 
dants would be necessary for a defense attorney to 
leave. (Tr. 64, 65, 88-90) In this posture Mr. Hirschkop 
began a series of insulting statements to the Court in- 
cluding statements that ‘we are playing a one-sided 
game now. I want the U. S. Attorney people up here. 
You won’t order them up here. He has had two other 
U. S. Attorneys at the table this morning. They walked 
out of the Courtroom. You don’t mind what the 
U. S. Attorney does, but it is what the defense lawyers 
do that upsets you.” And shortly thereafter, ‘Why don’t 
you order all of them (Assistant United States [11] 
Attorneys) when they come in and get to that table, they 
got to be here for the whole trial. You wouldn’t dream 
of doing that.” (Tr. 95) This exchange, which lasted 
even after the Court cautioned Mr. Hirschkop (Tr. 97) 
speaks for itself. Moreover, the Court assented to the 
absence of defendants’ counsel once defendants’ con- 
sent was obtained that at least one attorney be present. 
(Tr. 111-112) This was consistent with the Court’s 
earlier ruling. 
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“Shortly before the close of the first day of trial 
and during voir dire, Mr. Hirschkop again engaged the 
Court in dialogue at the bench. (Tr. 223-224) He 
interjected an irrelevant comment concerning threats 
from the Court when no threats had been made and 

ed with some patience to 
(Tr. 224) A 


(Tr. 97) 

“A further example of Mr. Hirschkop’s attempt to 
delay and obstruct the proceedings occurred at [12] 
the beginning of the afternoon session on the second 
day of trial (February 4) after the jury had been sworn. 
Prior to the close of the morning’s proceedings, the 
Court had stated that the Courtroom would be open 
to the public immediately after luncheon on a space 
available basis. (Tr. 280) However, 2 motion by coun- 
sel for defendant Begin was subject to being renewed 
by Mr. McDaniel and the Court had agreed earlier to 
allow the motion to be heard. (Tr. 239-240, 278) At 
the commencement of the afternoon session as the 
Court was about to allow the public to enter, counsel 
for Begin asked permission to address the Court on his 
motion. (Tr. 282) Mr. Hi hkop interrupted and in- 
sisted the public be then allowed to enter although the 
motion concerned only counsel for Begin and his pos- 
ture in the proceedings and could have been heard at 
the bench. (Tr. 282) The Court acceded to the request 
and the public was admitted. (Tr. 283) Mr. Hirschkop 

nch conference to argue that the 
ally reserved for members 
d that the press 
present 
at Mr. Hirschkop’s reques 
(Tr. 283) The matters of seating, priority for press, 
families of the defendants and research assistants had 
been subjected to exhaustive discussion on many prior 
occasions both at pretrial as well as at trial. (Tr. A. 
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16, Tr. 6, 30-31, 98, 110-111, 150, 222, 227, 243-244, 
277-278, 280-281) The Court’s efforts to accommo- 
date the wishes of defendants and their counsel are 
clear from the record. In this context, Mr. Hirschkop’s 
conduct in attempting to reargue this matter of seat- 
ing was offensive in manner and tone and contributed 
to the Court’s difficulties in maintaining order and de- 
corum. But Mr. Hirschkop did not rest here. Immedi- 
ately after this bench conference and after a defendant 
rose to address the Court on the same matter of seat- 
ing, Mr. Hirschkop in open court interrupted with a 
statement concerning the number of Assistant United 
States Attorneys present in the row reserved for such 
personnel. (Tr. 284-285) That his statement was un- 
necessary and contributed to the confusion generated 
by defendants’ repeated interruptions needs [14] no 
elaboration. 

“On the morning of the third day of trial (February 
5), another example of Mr. Hirschkop’s obstructive 
conduct occurred. The jury had been called in and 
examination of a witness had begun. (Tr. 387) Soon 
thereafter one of the defendants interrupted the ques- 
tions. (Tr. 393) The defendant persisted after being 
asked to be seated and complained of the presence of 
the marshals. Two other defendants joined in the ob- 
jection. (Tr. 393) After the Court admonished them 
to take their seats, all the defendants joined in unison 
to complain of the presence of marshals seated behind 
them. (Tr. 394) The jury had to be excused. (Tr. 
394) The Court attempted then to expiain the situa- 
tion to counsel and to the defendants who persisted in 
arguing with the Court. (Tr. 394-396) When the jury 
was called back, a defendant began the argument again. 
(Tr. 396-397) In the midst of this situation, Mr. 
Hirschkop interjected his comment about moving the 
marshals away. (Tr. 397) He made no effort to honor 
the Court’s request that he speak with his clients con- 
cerning their demeanor. The courtroom [15] again 
had to be cleared. (Tr. 397) Mr. Hirschkop persisted 
in his argument in the absence of the jury and again 
made no effort to follow the Court’s request. (Tr. 
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397-398) A further dialogue with defendants was thus 
precipitated. The Court finally directed the marshals 
to stand aside. (Tr. 399) Mr. Hirschkop’s behavior 
consisting of interruption and argument in the presence 
of the defendants was unprofessional conduct by an 
officer of the Court and contributed to the disruptive 
conduct of the defendants who by this point in the 
trial had demonstrated their willingness to obstruct and 
delay the trial. 

“The situation exemplified by the transcript at page 
416 is typical of the repetitious statements made by 
Mr. Hirschkop that he could not cross-examine wit- 
nesses because his clients would not confer with him. 
Putting aside the question of the truth of this state- 
ment and the awkward situation of counsel, which the 
Court at all times recognized, Mr. Hirschkop insisted 
that he speak to the record on matters previously 
stated by him. (Tr. 357-360, 376, 377, 379) This con- 
duct was unnecessary and obstructive and [16] con- 
tributed to the disruptive atmosphere of the trial. 

“Another such example occurred at page 443. Mr. 
Hirschkop, evidently apprised of enough information 
to conduct some cross-examination of a witness cor- 
trary to his previous representations, asked a question 
of a government witness concerning the film taken by 
the news photographer of Station WBAL Television, 
Baltimore. (Tr. 442) He then registered a ‘request’ 
in open court that the film be exhibited with sound 
track. (Tr. 442-443) The Court denied the motion. 
Again, as in many other instances, he persisted in argu- 
ing with the Court after the ruling, irrespective of the 
correctness of the ruling. When the motion was renewed 
and the government agreed to make the firm avail- 
able with the sound track, the Court granted it. (Tr. 
446-448) 

“Finally, a further example of professional miscon- 
duct and cited in the contempt certificate is Mr. 
Hirschkop’s argumentation with the proper form of a 
question. (Tr. 456) The prosecutor had corrected the 
form of a question asked by Mr. [17] Hirschkop dur- 
ing cross-examination. Notwithstanding the interrup- 
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tion, Mr. Hirschkop was peculiarly unsuited to voice 

an objection in the manner he did in view of his 
innumerable interruptions in the past and especially 
since he misstated the prosecutor’s interjection. The 
interjection of government counsel had related to the 
form of the question, not the answer. Mr. Hirschkop 
persisted in obtrusive argument and again precipitated 
the intrusion of a defendant. (Tr. 457) Further, the 
Court asked him to sit down only after he stated he had 
no further questions and after he had on no less than four 
occasions been directed to ask his questions. (Tr. 457) 

“The preceding references to the transcript are set 
forth in the contempt certificate which was served on 
February 11, 1970, the day after the trial concluded. 
References to the last day of trial were not included 
in the contempt certificate because of the exigencies 
involved in its preparation. The additional references 
cited by the Committee and discussed‘ hereinafter 
further focus on the nature of Mr. Hirschkop’s conduct 
throughout the entire trial. 

“At the outset of the afternoon session of the [18] 
first day (February 3) when a prospective jury panel 
was present, the defendants engaged the Court in 
dialogue concerning the ruling of the Court made that 
moming that defendants would not be allowed to 
represent themselves. (Tr. 61-65) The courtroom had 
to be cleared as a result. (Tr. 65) The Court then 
allowed some of the defendants to speak from the 
podium. (Tr. 65-74) The Court restated its reasons 
for the ruling. (Tr. 74-77) The Court then denied 
similar motions on behalf of other defendants. (Tr. 
78) When defendants again began a colloquy, the 
Court attempted to end it by ordering them to sit 
down. (Tr. 79) After one of the defendants persisted, 
Mr. Hirschkop interjected his comment that he would 
refuse to take part in bench conferences. He stated, 
‘As far as 1 am concerned, you can order my body to 
the bench, but I have no intention of taking part in 
bench conferences in the absence of my clients who 
have instructed me they don’t want me to conduct any 
business out of their presence; but if we have to go up 
there, we have to go up there.” (Tr. 79) 
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“On the third day of trial the government sought to 
introduce certain photographs which had been [19] 
tendered to the defendants for their viewing. (Tr. 423- 
424) Mr. Hirschkop objected, apparently because the 
defendants had not availed themselves of the oppor- 
tunity to view them. (Tr. 425) In so doing he stated 
that to admit such photographs in evidence would be 
unfair and lacking in all common decency. (Tr. 425) 

“On another occasion, Mr. Hirschkop again brought 
up the matter of allowing a defendant to ask questions 
of witnesses. (Tr. 506) This matter had been discussed 
in extenso prior to that time as the Court mled early 
in the trial on the matter of self-representation by the 
defendants. The repetition was unnecessary. 

“On still another occasion, after certain exhibits had 
been received in evidence, Mr. Hirschkop asked to see 
them. (Tr. 521) He previously had had an opportun- 
ity to check them. (Tr. 423-424) His claim was that 
an ‘error’ might have been made in the storage of them 
since they had been in prosecution hands for some 
time. When the Court ruled he might check them at 
the recess, Mr. Hirschkop volunteered that ‘I’ve never 
been in a court where I couldn’t look [20] at any- 
thing that was in evidence.’ Not only was this a mis- 
representation of the Court’s ruling but it precipitated 
futher interruptions by the defendants. (Tr. 522) 
Later, Mr. Hirschkop again requested to see evidence 
which he had previously inspected. (Tr. 528) Again, 
the request was argumentative and only promoted 
delay. 

“At the close of the third day, counsel for the 
defendants brought up the matter of the procedure to 
be followed in the presentation of the defense case. 
(Tr. 548) When counsel were advised by the Court 
that they alone would be permitted to examine defen- 
dants and any defense witnesses through the asking of 
appropriate questions, Mr. Hirschkop characterized this 
method of proceeding as a ‘game.’ (Tr. 552) The re- 
mark was offensive in view of the Court’s ruling that 
the defendants might testify themselves and that coun- 
sel would remain ready to guide the examination by 
questions if need be. (Tr. 551) 
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“On the sixth day of trial (February 10) Mr. Hirsch- 
kop contributed to a deteriorating situation by inter- 
jecting comments in juxtaposition to [21] remarks of 
defendants. (Tr. 732-733) Shortly thereafter the 
defendants Arthur Melville and Michael Dougherty were 
found in contempt for their conduct and it was neces- 
sary for the Court to take a recess to permit matters to 
calm down. (Tr. 734-736) 

“When the Court reconvened after this recess and 
before the jury was brought in, Mr. Hirschkop stated 
that he could not proceed because the Court had ‘effec- 
tively muzzled’ the defendants. (Tr. 738-739) counsel 
repeated the charge of ‘muzzling’ and further stated, 
‘Now with regard to them, they have been ordered to 
stand up, to sit down, under the authority the Court 
has and about the only thing left that you can’t make 
them do is go forward.” (Tr. 739) The propriety of 
this language addressed to the Court should need no 
comment. 

“It was against this background that the Court 
finally advised Mr. Hirschkop of the pending contempt. 
Mr. Hirschkop argued with the Court at a bench con- 
ference. (Tr. 751) The entire exchange, including the 
remarks, ‘If you want a proffer let me talk’ and shortly 
thereafter, “You just cut me off” is an accurate reflec- 
tion of Mr. Hirschkop’s attitude toward [22] the 
Court throughout much of the trial. (Tr. 751-753) It 
speaks for itself. 

“Finally, mention should be made of certain facts 
which were apparent to anyone who was present dur- 
ing the six-day trial. First, because of the nature of 
the proceeding, the identity of the defendants, the 
publicity concerning the events at the Dow office in 
March, 1969, and the publicly expressed motivation 
for the defendants’ acts, the case attracted an immense 
amount of attention. From the beginning and through- 
out the trial, the atmosphere of the trial was tense and 
highly charged with emotion. The Courtroom was 
filled at all times. In addition, a large number queued 
up outside in the hall and on at least one occasion 
interrupted trials in two adjoining courtrooms by their 
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noise. On the afternoon of the fourth day (Friday, 
February 6) things finally erupted when two spectators 
attempted to interrupt proceedings by shouts from the 
audience. When marshals moved in to eject these per- 
sons, one of the defendants, Slaski, vaulted the rail and 
and rushed to their assistance. A fist-swinging melee 
ensued. The Courtroom was cleared and the Court 
recessed to the following Monday [23] (February 9). 
For a more detailed description of this episode, see Tr. 
594B. Although matters thereafter were somewhat 
calmer because of better security precautions (more 
marshals were stationed in the courtroom and attendees 
were kept on the first floor until space in the court- 
room was available), the atmosphere of tension per- 
sisted and when the trial ended on Tuesday (February 
10), three of the seven remaining defendants had been 
committed for contempt for disruptive conduct. 

“Second, because of the foregoing, the orderly 
course of the trial would have been aided by the assist- 
ance and presence of all counsel, who, as officers of 
the Court, owed it the duty of helping preserve order 
and decorum. Instead, as many of the instances show, 
Mr. Hirschkop provided no such assistance. The disre- 
spectful language, reported in the transcript, was fre- 
quently spoken in an insulting and abrasive manner and 
tone of voice and, without any question, seemed to 
“trigger” and exacerbate disruptive conduct on the part 
of the defendants themselves. 


“John H. Pratt 
“United States District Judge” 


CHAIRMAN JONES: Mr. Rein, do you care to examine 
the Judge? 


WHEREUPON— 


JOHN H. PRATT 
was examined and testified as follows: 


13 


EXAMINATION 
BY MR. REIN: 


Q. Judge Pratt, in the Contempt Certificate, you made a 
reference, in paragraph 4, you said, “In the context of the 
difficult trial, he failed to fulfill his obligations as an officer 
of this court.” 

Do I understand, in the light of your statement, that you 
felt that he did not exercise sufficient supervision over the 
defendants? A. That was only part of it, Mr. Rein. What I 
am saying is that his conduct, in the presence of the defend- 
ants and in the absence of—so far as I could see—making 
any effort to indicate what the trial was all about, and how 
a trial should be conducted, gave them an example, as a 
result of which they tried to proceed on their own. On 
top of that, is the matter of having them up at bench con- 
ferences. ; 

Q. Did you understand that that was Mr. Hirshkop’s idea 
that the defendants should be at the bench conferences? 
[25] A. I think it was defendants’ idea. Mr. Hirschkop, 
at the same time, indicated that he wouldn’t come up him- 
self if they couldn’t come up, because he was not permitted 
to conduct any business out of their presence and wouldn’t 
do so unless ordered to do so. 

Q. Would you concede that, if that was the defendants’ 
position, Mr. Hirschkop had an obligation to present that 
as the defendants’ position? A. Will you say that again? 

Q. That if the defendants took the position that they 
did not want Mr. Hirschkop at the bench conferences, with- 
out their presence, wouldn’t it have been his obligation to 
state that? A. He might well have stated that the defend- 
dants did not want him to attend, without their being pre- 
sent. 

Q. Now did it come to your attention that, in fact, Mr. 
Hirschkop played a very great calming function on the 
defendants and in fact toned down their conduct? A. I 
can’t say that. I can think of one instance when Mr. Hirsch- 
kop—after, I think. Mr. Bowman and Mr. McDaniels were 
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helpful—and that happened on Friday afternoon after we 
had had this melee, and I think they were helpful, at that 
time, Mr. Hirschkop included. 

(26] Another situation, I think, was at the time that Mr. 
Dougherty was found in contempt, when there were a num- 
ber of other people in the audience who indicated that they 
too were going to stand up and would like to come forward, 
and were committed, and I think Mr. Bowman suggested 
the taking of a recess. 

Mr. Bowman said that he wanted an opportunity to speak 
to him. 

Q. Now, if it had been brought to your attention that, 
outside of your presence, Mr. Hirschkop, in fact, had a 
calming influence on the defendants and kept telling them 
to calm down their attitude, would that have made a dif- 
ference in your judgment, if that had been brought to your 
attention? A. It might have made some difference but it 
wouldn’t have changed the printed record as to what he 
said in open court, in their presence, and in the presence of 
the gallery. 

Q. Let me ask you this: Isn’t it part of your reaction 
to what appears in the record, your feeling that Mr. Hirsch- 
kop was, to some extent, inciting the defendants? A. By 
example. 

Q. And if the facts were explained to you-—I mean that, 
in fact, his relationship to them was one of trying to keep 
them from behaving in a disorderly manner, would that 
[27] have made a difference to you, if you were able to 
demonstrate that? A. Mr. Rein, I still can't get away from 
the printed transcript and the context in which certain 
remarks were made. 

Q. Let me ask you, for example, you say the printed 
transcript—at one point in this trial, Mr. Hirschkop was 
making the point that he didn’t represent the defendants 
actually, because of their refusal to take his representation, 
and you said to Mr. Hirschkop—and let me see if I can give 
the exact page reference. Page 443. 

CHAIRMAN JONES: Line 3? 

MR. REIN: I think I mean 604 


By Mr. Rein: 

Q. You said: 

“Listen, Mr. Hirschkop. Let’s not play ducks and drakes.” 
A. This was a conference in chambers on the record, prior 
to the start of the proceedings on Monday, following what 
happened the previous Friday. 

Q. Now that indicated, at least to me, in reading it, that 
you were under the impression that Mr. Hirschkop was 
Teally cooperating with the defendants very closely, in the 
light of their conduct, and that his representations to you 
[28] that the defendants really did not want his represen- 
tation, and were not taking his representation, was not the 
correct representation. 

In other words, your attitude, at least you felt—put it 
this way, the whole thing was a put up job? A. That is 
Tight. 

Q. And that led on to the basis of your attitude toward 
Mr. Hirschkop by that feeling. Is that correct? A. Well, 
as I stated in here, Mr. Rein, “Let’s not play ducks and 
drakes on this.” 

I think you filed a lengthy memorandum on their behalf. 
“You negotiated withrespect to the police on Friday. Your 
public posture in the courtroom was one of not having any- 
thing to do with them, yet at the same time you are con- 
ferring with them. I assume you are going to submit pro- 
posed instructions, so we are just kidding ourselves when 
we talk about not being able to confer with the defendants. 
The public posture may be that they don’t confer with you, 
but the fact is that you do represent them by the order of 
the Court and, as a matter of actual fact, you are represent- 
ing them.” 

Q. If it were demonstrated to you that this was not a 
put-up job, that Mr. Hirschkop, in fact, did not represent 
(29] these defendants, these defendants did not want his 
Tepresentation—would that make a difference in your judg- 
ment? A. I don’t think so. 

Q. Yet it played a big part. A. It played a certain part, 
yes. 
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Q. Would it be fair to say that part of your considera- 
tion, in refusing to permit the defendants to represent 
themselves. was your concern about whether or not if you 
did let them represent themselves, you would have an 
orderly trial? A. That was part of it, and another part of 
it was the fact that they would not only prejudice them- 
selves, but would prejudice the co-defendants with their 
lack of knowing what the issues were, their lack of skill at 
asking questions and that type of thing. 

Q. But you were also concerned about the possibility 
of a disruptive trial. A. I think the record pretty well 
shows that that anticipated concern of mine was fully borne 
out by what took place. 

Q. You thought the presence of counsel representing 
them would be in the nature of counsel assisting the Court 
in preventing disruptions of the trial? A. Yes, as well as 
aiding defendants in the presentation [30] of their case. 

Q. Now in fact you had attended, as I understand—there 
were some references in the chambers conference, I believe— 
page 17 and page 24—in which you had said that, prior to 
this trial, you had attended a conference with other judges 
in which you had gone into and considered this entire ques- 
tion of representation. A. May I see it? 

Q. This is the pretrial, page 17. A. I don’t have a copy 
of that. 

Q. Then there is a reference on page 24 as well. A. I 
will tell you what the story of that is. The Federal Judicial 
Center had a seminar for newly-appointed judges, of which 
there were thirty or thirty-five. They have one about every 
two years, and it lasts for about a week, and, at one of the 
sessions they had four judges comprising a panel, to discuss 
the matter of the so-called disruptive trial. The four judges 
were McMann of New York, Judge Wilson of Chattanooga, 
Judge Robinson of Chicago, and there may have been one 
other, but they discussed this problem on the basis of hav- 
ing themselves, at least, experience with this type of prob- 
lem. - 
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Q. You discussed the problem, one of the problems, of 
[31] letting defendants represent themselves? A. That was 
one of the things that was discussed. 

Q. Is it fair to say that you came to the conclusion, as 
a result of that conference, that it was inadvisable to let 
defendants represent themselves, in cases of this character? 
A. The way this came up—I don’t have a transcript of what 
these gentlemen said, but the gist, the concensus, on the 
part of these three judges was that the right of self-repre- 
sentation, what ever may be said to the contrary, isn’t a 
qualified right and, in the context of the political trial, it 
should be viewed very carefully. 

Q. Would it be unfair to say that, on the basis of that 
conference, you were resolved not to permit self-represen- 
tation? A. I hadn’t resolved. | thought about the prob- 
lem, long before I went to the conference. There are argu- 
ments both ways but, in my judgment, they gave very com- 
pelling reasons why, in some instances, they did not permit 
self-representation and in others they permitted it. It is a 
lot different problem whether you have a single defendant. 


It depends on a lot of factors. There can be no rule 
of thumb, Mr. Rein. 


[32] Q. Well, I appreciate that, but you had, more or less 
on the basis of that conference, and your knowledge of the 
nature of this trial, thought it would be undesirable? A. 
No, I thought that it might very well be a possibility that 
I would deny the representation, but this was a matter that, 
ever since this case was assigned to me, was one of the | 
matters that had been bothering me and I wanted to get 
the complete atmosphere, take a look at the defendants, 
before I made up my mind. 

Q. Do you recall having a conversation on this subject 
with Professor Scheflin, sitting here, after this trial? A. I 
may have. I remember Professor Scheflin came in one time 
when he had not been permitted in the courtroom, and I 
may well have told him about this seminar. I may well have 
done so. 

Q. You don’t recall? A. I don’t recall specifically, no. 
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Q. What you might have said or didn’t say? A. No. 

Q. But you do recall having such a conversation? A. 
Yes. He came in chambers. As a matter of fact, he was 
there for some time. 

Q. Did you make any reference, in that conversation 
with [33] Professor Scheflin, with regard to holding lawyers 
in contempt, in case of this character? A. Well, first of all, 
will you tell me when the conference took place? Have 
you got the date? 

Q. I think it was immediately after the trial ended, 
February 10. He came in to see you, right after the trial 
ended. A. Yes, and your question was whether I discussed 
the matter of whether he was in contempt. I might have. 

I made my position quite clear when I directed Mr. Hirsch- 
kop to show up at three o’clock the next day. 

If I talked to Mr. Scheflin after that, it would have come 
right after having made that statement in court. 

Q. Did you tell Professor Scheflin, at the time, that in 
your view Mr. Hirschkop had been in contempt the very 
first day of the trial, and since the very first day? A. I 
may well have done so, and I think he was. 

Q. Did you also indicate to Mr. Scheflin, at the time, 
that you had a reference to a case in Virginia that Mr. 
Hirschkop had been held in contempt on? A. I told him, 
I said, “Being held in contempt is not new for Mr. Hirsch- 
kop.” I cited a Virginia case, not involving the same prob- 
lem. 

[34] Q. Did you have that citation, prior to this trial? 
A. No, no. 

Q. When did you obtain it? A. I got it at the time. It 
was along about Friday or Monday-Thursday or Friday I 
told my law clerk to start going through the records with 
respect to references and I learned about it at that time. 

Q. What was the nature of Mr. Hirschkop’s contempt in 
that other case? A. As I recall, he had been late for a trial 
in a rape case. 
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Q. It hadn’t involved any conduct in court? A. No, it 
hadn’t, other than failing to appear. 

Q. That was conduct out of court? A. Yes. 

Q. There were a number of times in this record in which 
you expressed your understanding that Mr. Hirschkop was 
in an awkward position and a difficult position. A. I said 
that, particularly with respect to him, but I included Mr. 
Bowman and Mr. McDaniels. In fact, with Mr. McDaniels, 
I had indicated, at the outset, or at some stage during the 
trial, that I would entertain a motion for Mr. McDaniels to 
withdraw and representation to be taken over by [35] Mr. 
Hirschkop and Mr. Bowman. I reneged on that because I 
thought the more lawyers that were present, it seemed to 
me the better our opportunity for having an orderly trial. 
That is why I wanted Mr. McDaniels to continue. 

Q. Even though you felt that Mr. Hirschkop was con- 
tributing to the disorderliness of the trial? A. I had 
mixed emotions about Mr. Hirschkop. I thought his atti- 
tude, from almost the start, was abrasive. On the other 
hand he had a rapport with the defendants and with their 
position, and if they were going to be represented by any- 
body, they would probably be as happy to have Mr. Hirsch- 
kop represent them as anybody else, and I didn’t want to 
foreclose them that opportunity. 

Q. Did you think you might have a more orderly trial 
with Mr. Hirschkop present? A. What was that? 

Q. Then you thought ycu might have had a more orderly 
trial with Mr. Hirschkop present, because of his rapport with 
the clients, than if he had been absent? A. Well, not neces- 
sarily a more orderly trial in terms of—from the point of 
view of where I was sitting, but I think that the defendants, 
since Mr. Hirschkop had been with them, from the begin- 
ning, would have felt that they [36] had a friend on their 
side. That is one of the thoughts. 

Let me interject right here: I had the opportunity of 
holding Mr. Hirschkop in contempt, in the beginning, and 
doing one of two things. Either I could have sentenced 
him right then, in which event the defendant could have 
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asked for a continuance, and I would have insisted that 
they have a continuance and get new counsel, or I could 
have waited until the end of the trial and sentenced him 
at that time, having previously held him in contempt, in 
which case I think the claim might have been made that 
counsel, because of the threat of punishment, was inhibited 
in the way he conducted the defense. 

I didn’t want any one of those things to happen, so that 
when I determined to hold him in contempt, I decided I 
would sit through this trial and immediately, upon the close, 
that was the time when I would act. That was the reason for 
doing it the way I did. 

Q. You never gave any indication to Mr. Hirschkop that 
you thought he was in contempt? A. I told him on page 97 
of the transcript, the very first day, that I could have held 
him in contempt. I said he was treading close to the line. 
That was the only indication, prior to a bench conference 
on the last day. 

[37] Q. Would it be fair to say that— A. I am not 
going to say I wouldn’t, in view of the fact that this is an 
experienced lawyer, I wouldn’t think a lawyer would have 
to be wamed when his conduct is such as to be in contempt. 

Q. That is, being contemptuous deliberately, he wouldn’t 
have to be warned. Suppose he doesn’t know his conduct 
is contemptuous. You were under the assumption that 
everything that Mr. Hirschkop did, he was doing deliberately? 
A. I think he did it deliberately. 

Q. And in his attempts to be contemptuous, he was fully 
aware it was contemptuous? A. Yes. 

Q. That was your understanding of his conduct? A. Yes. 

Q. Did it ever occur to you that you had another alterna- 
tive and that was to dismiss Mr. Hirschkop from the proceed- 
ings? A. I could have dismissed him from the proceedings. 

Q. Wouldn’t that have resolved the whole problem? A. I 
was tempted to dismiss him from the proceedings. 

Q. He asked to be dismissed? A. I know that, but I didn’t 
want to. 
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[38] Q. He asked to be dismissed and the defendants 
asked to dismiss him? A. That is right. 

Q. That would have solved the whole problem. A. It 
might have solved the problem. It might have. 

Q. Isn’t it true that, in between this warning on the first 
day, when you said he was “treading close to the line” and 
your statement on the last day that your relations with Mr. 
Hirschkop were not necessarily abrasive, that as a matter of 
fact you told him on the very last day that he had behaved 
himself quite well for the past few days? A. Well, let’s 
read the record on that. It is the last day, seven hundred 
and something. < 

Q. 751 and 752. A. At the bottom of page 751, 
I state: ‘ 

“For the first time on the record, I am going to state 
directly to you that frequently, throughout this trial, Mr. 
Hirschkop, you have been insulting and disrespectful. I 
tried to deal with you leniently, but I want you to know 
that and I want you to remember it. 

“THE WITNESS: If Your Honor please, for the record, 
I don’t know of any instances that I have [39] been insult- 
ing and disrespectful. I don’t know where I raised my voice 
to the Court or violated a Court order. I have asked to be 
Telieved several times and we are here under the Court’s 
instructions, under very difficult circumstances. 

“I interceded when there were difficulties and assisted 
the marshals several times. I have been threatened by the 
Court and felt threatened by the Court. I point out that 
Friday and yesterday, I hardly said anything, as a matter 
of fact, to the Court.” 

Q. It would be your view that Mr. Hirschkop was not 
only mistaken, but that he did know of such instances and 
he had intended to be insulting and disrespectful? A. I 
don’t know how any reasonable person could have assumed 
otherwise. I mean: the record is there, Mr. Rein. 

Q. I know the record is there. 

Just one other factor, Judge Pratt. There were two 
defendants who pleaded nolo contendere. A. Yes. 


Q. Was that a procedure that Mr. Hirschkop was helpful 
in arranging? A. I think Mr. Hirschkop and Mr. Bowman 
were both [40] helpful in that. I think it wouldn't have 
happened otherwise. 

Q. Was Mr. Hirschkop discussing such pleas with other 
defendants, to your knowledge? A. It was reported to me 
that he was discussing pleas with all of them, and that there 
were only two of them who indicated they would go along 
In fact, we took up most of Friday morning in connection 
with those pleadings. 

Q.. But that was the way in which he was representing 
these defendants? A. One of the ways, where he was in 
fact representing defendants when he disclaimed in court 
and otherwise that he wasn’t representing them. That is 
what I meant by talking about ducks and drakes. 

MR. REIN: I don’t have anything further. 

CHAIRMAN JONES: Judge Pratt, do you have anything 
further? 

THE WITNESS: Nothing further. I will be at the Com- 
mittee’s call, should they want anything further, if they want : 
any further testimony. 

CHAIRMAN JONES: I think it would be well if you 
could stay, because there are a number of other witnesses 
and I would like for you to hear their testimony. There 
[41] might be some rebuttal testimony, depending on what 
they do. 

MR. REIN: Let me just state, to clarify this, that we 
are going to have witnesses hereon two aspects of this pro- 
ceeding. One would be witnesses who, I think are the wit- 
nesses in the room now, for the most part, who will testify 
about the trial itself. 

We are also going to call other witnesses just to testify, 
not with respect to the trial at all, but in the sense of 
character references for Mr. Hirschkop. 

I suppose Judge Pratt may want to be present to hear 
those witnesses testify to what occurred during the trial. 
They are present here and we can proceed with that. We 
have others who are on call. 
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May I ask how late you intend to run this afternoon? 

CHAIRMAN JONES: We will sit as long as necessary. 
This is a very informal proceeding and we are sitting as a 
Committee of the Court to investigate a complaint, when 
it is filed, and then after our investigation, which usually 
consists of calling all the parties in and hearing their stories 
and, based on that, we determine whether this matter should 
be dismissed or charges should be filed and that is the 
nature of this proceeding. 

Now I would suggest that you call these witnesses [42] 
and take their testimony. 

JUDGE PRATT: My law clerk knows as much about 
this as anybody, and it might be helpful if I called him and 
had him present too. 

MR. REIN: No objection. 

MR. PAIR: Since we are concerned primarily with this 
record and, since Mr. Jones pointed out that this is not a 
trial but merely an investigation, I am wondering about the 
relevancy of character witnesses’ testimony, at this particu- 
lar time. It may have some relevancy but I don’t quite see 
the importance, or the purpose of this investigation, because 
we cannot go beyond the record and judgment must be 
made, based upon what transpired at the trial, as to whether 
or not the facts are accurate. 

CHAIRMAN JONES: Will you call Judge Pratt’s law 

_ Clerk and ask him to come up? 

MR. PAIR: I just made the observation—I don’t have 
any firm view on it, but it does occur to me that this 
record is our primary concern. 

MR. REIN: Let me indicate my understanding of it. I 
disagree with you. Judge Pratt has held Mr. Hirschkop in 
contempt. 

MR. PAIR: We are not concerned with that. 

[43] MR. REIN: Let me finish. 

That matter is presently on appeal, before the Court of 
Appeals. The Court of Appeals will judge as to whether or 
not the conduct was contempt, based upon this record. 
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Now as I understand it, you have a different issue before 
you. You have an issue as to whether or not, in addition 
to any contempt, and apparently apart from whether or not 
the contempt conviction is sustained or reversed, it seems 
to me it is for the Committee to decide whether discipli- 
nary action should be instituted against a member of the 
Bar. They should not confine themselves to a particular 
incident but should be more interested to know about the 
member of the Bar’s general reputation in the court, and 
what other members of the Bar think of him and his repu- 
tation. I don’t think you would decide, on this record, 
that there is a basis for disciplinary action. 

MR. PAIR: That would be the end of it. 

MR. REIN: But if you did find there was a possible 
basis for disciplinary action, you might decide that, in this 
particular case, you didn’t want to press it because of the 
fact of Mr. Hirschkop’s general reputation as a member of 
the Bar—that you would decide, even though there might 
have [44] been a basis, there was not sufficient, in light of 
general reputation, to press it. 

CHAIRMAN JONES: I take it that if you want to call 
your character witnesses, it would probably be right after 
tunch. 

MR. REIN: Yes. 

CHAIRMAN JONES: I suggest we pass that and we will 
advise you before lunch whether we will accept the testi- 
mony of character witnesses, so that you will have ample 
time to call them, if you decide that it is relevant. Is that 
agreeable to you? 

Let us take a five-minute recess and we will decide that 
right now. 

(Short recess.) 

MR. REIN: I would like to call Mr. Kinney as my first 
witness: 
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WHEREUPON-— 
DAVID KINNEY 
was examined and testified as follows: 
EXAMINATION 
By Mr. Rein: 


Q. Will you please state your name and address? A. 
David Kinney . The address is 3636 North 38th Street, 
Arlington, Virginia. 

Q. Are you a member of the Bar in Virginia? A. Yes, 
I am. 

Q. How long have you been a member of the bar in 
Virginia? A. Since March 10, 1962. 

Q. Are you a member of the Bar of D.C.2 A. No, Iam 
not. 

Q. Do you know Philip Hirschkop? A. Yes, I do. 

Q. Would you tell us how well you know him, and in 
what connection you know him. A. Well, at least ten 
years, I have observed Phil in the courtrooms. I was a 
County Court Judge in Arlington for a period of years. 

Q. When were you a County Court Judge? A. In the 
late fifties, and I have seen Phil and members of his firm 
in the various courts throughout the State. 

Q. Do you hold any positions in the Bar of the State of 
Virginia? A. I am President of the Virginia Trial Lawyers’ 
Association. 

[46] Q. That is for the whole state? A. Yes, it is. 

Q. Will you briefly state your opinion of Mr. Hirschkop 
as a lawyer, and his general reputation in Virginia? A. He 
holds the reputation as being a hard fighting advocate. 

Q. Do you believe that Mr. Hirschkop is a credit to the 
Bar? A. I certainly do. Mr. Hirschkop is, in my opinion, 
a man who upholds the finest traditions of justice and fights 
for what he believes is a correct cause, throughout the Com- 
monwealth. 

Q. This is an informal proceeding. Without further ques- 
tioning, do you wish to say anything further on this subject— 
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—anything else you wish to say? A. No, except that Mr. 
Hirschkop’s general reputation for integrity and honesty and 
demeanor in the Commonwealth, so far as I know, is excel- 
lent. 

MR. REIN: That is all. 

CHAIRMAN JONES: Do you have any questions, Judge 
Pratt? 

JUDGE PRATT: Do you know John T. Hazel? 

THE WITNESS: Yes, I do. 

[47] JUDGE PRATT: No more questions. 

MR. REIN: Mr. Scheflin, would you take the witness 
stand? 
WHEREUPON— 


ALLEN W. SCHEFLIN 
was examined and testified as follows: 


EXAMINATION 


BY MR. REIN: 

Q. Mr. Scheflin, will you please state your name and 
address? A. My name is Allen W. Scheflin. My present 
resident address is 2939 Van Ness Street, Northwest. 

Q. What is your occupation? A. Iam Associate Pro- 
fessor of Law at Georgetown University Law Center; Pro- 
fessor and Lecturer in Philosophy for Georgetown Univer- 


Q. How long have you held that position? A. 1 have 
held both for three years. 

Q. Are youa member of the Bar as well? A. I have 
been a member of the District of Columbia Bar since Janu- 
ary 1967. 

Q. Are you a member of any other Bar? A. No, lam 
not. 

[48] Q. Were you present during the proceedings of 
this trial of the so-called D. C. Nine? A. I was present all 
four days of the first week, Tuesday, Wednesday, Thursday 
and: Friday. In addition, I was present part of the time of 
the last two days on Monday and Tuesday. I had some 
difficulties in attending, which I won’t go into. 
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Q. Were you there, in any particular capacity? A. I was 
there as counsel for the members of the D. C. Nine, in a 
related civil matter, and I also participated with the defense 
in the criminal case and some matters also. 

Q. Were you part of the defense team or part of the— 
A. Yes, I was part of the defense team. 

Q. But you were not counsel of record, in any sense? 

A. That is right. 

Q. Did there come a time when you were excluded from 
the Courthouse? A. Yes, that was part of my problem in 
being present at the trial on Monday and Tuesday. On 
Monday morning, before the start of the morning session, 

I went down to the United States Courthouse, at which time 
I noticed that there were a lot of people congregating out- 
side, and only one door; at the entrance, I attempted to 
enter the John Marshall Place [49] entrance which was open 
and I walked in and was immediately stopped by the marshal 
who asked me what business I had in Court. 

I explained to them that there were several things I 
wanted to do. I had to go to the clerk’s office and check 
on another pending case, and I had some other business I 
wanted to look after, and then I was going to go up to the 
trial of the D. C. Nine. 

The marshal refused to let me enter the courthouse. I 
explained I had been a member of the Bar for over three 
years. They told me they would assign a marshal to me to 
walk around when I did my business but if I was to set foot 
on the fourth floor, I would be immediately arrested, and 
I attempted to and I was stopped by a person who had no 
identification badge, and when I asked him who he was, he 
refused to tell me. When I asked for credentials, he refused 
to give them to me, and the only way I knew he had some 
authority was that people around him who had badges on 
seemed to listen to him. 

At that point, I went to another entrance and I was able 
to gain admission to the building, at that time. I went up 
to Judge Bazelon’s chambers and spoke to him, explained 
what had happened, and he called Mr. Paulson to check on 
it. 
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[$0] Q. I think that is sufficient. 1 wanted to lay the 
background. 

Did you later go to see Judge Pratt, to discuss this inci- 
dent of your exclusion? A. Yes, in addition to that ex- 
clusion, I was told by the marshal that Judge Pratt issued 
orders that I was not to be admitted to the courtroom ex- 
cept as a spectator. Now, since the gallery had already been 
filled, since all the seats were taken, I could not get into 
the courtroom. 

| attempted to see Judge Pratt, while the trial was con- 
tinuing, but his secretary said that I would be unable to. 
When the trial ended on Tuesday, I went back to his cham- 
bers to speak to him about it. 

I was very concerned as to why the order had been issued 
since I know I hadn’t done anything. 

Q. When was this, did you say? A. After the trial ended, 
in the late afternoon, I think about 4:30 or 5:00 o’clock. 

Q. Did you then see and talk to Judge Pratt? A. I 
spoke to Judge Pratt’s law clerk. He is a former student of 
mine. 

Q. What is his name? A. Sicyz. 

[51] We chatted briefly, at which time Judge Pratt in- 
vited me back into his chambers and I had an opportunity 
to discuss several things with him at length. 

Q. Was there a general discussion about political cases 
and particularly with reference to the D. C. Nine? A. As 
I recall, the conversation started with my statement to the 
effect that I was extremely concerned, as an attorney and 
educator, with what I called political trials. The climate 
in the country seemed to be giving rise to many of these 
trials: They were creating problems for the administration 
of justice, and I expressed some concern to him about it. 

At that point, he told me that he didn’t feel that these 
things were really problems, and he expressed—I don’t recall 
the exact language—the point that he now knew how to 
handle these kind of trials. 

Q, Did he make a reference to a conference that he had 
attended, prior to the trial? A. Yes, he stated to me, at 
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that time, the rules that one follows in a political trial. He 
started off saying—I think my memoty is exact—“In a multi- 
defendant trial, you never let the defendants represent them- 
selves. My authority for that is”—at which point I recall 

he cited [52] case authority. I didn’t really feel there was 
case authority, but he cited it. He cited the names of three 
Judges, referred to one of the Judges in the Milwaukee Fif- 
teen trial, and I think another one of the Judges was Judge 
Northrup but I am not sure. | do recall one of the Judges 
was from the Milwaukee Fifteen trial. I remember the exact 
language because it struck me as being odd, to put it that 
way. He also said that there were several other mules: 

You keep the courtroom loosely attended. In other 
words, you don’t fill all the benches. You keep the first 
two rows of benches clear. You pack the room with mar- 
shals, : 

Then he concluded saying: “‘You don’t hold the attorneys 
in contempt until the trial is over.” 

And that, again, I think, is an exact quote. I remember 
the language because I was struck again by the fact that it 
sounded to me like—well, the attorney is bound to be held 
in contempt, it is just a question of when. 

MR. KING: This was what you concluded? 

THE WITNESS: Yes, the language and the way of put- 
ting it being odd. 

BY MR. REIN: 

Q. Did he make any reference to Mr. Hirschkop having 
been in contempt, from the very beginning? [53] A. Yes, 
he said that Mr. Hirschkop was in contempt the very first 
day, and said, “He can’t tell me that I have decided every- 
thing in this case except the length of the sentence.” 

Q. Did he indicate that he had some reference to another 
contempt case involving Mr. Hirschkop? A. Yes, he had an 
index card with a reference to a Virginia case, involving Mr. 
Hirschkop, and said he had this card in case he needed it, 
but he decided not to use it. 

Q. Did Judge Pratt make any comment about whether 
he had followed these rules that he had learned, in the D.C. 
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Nine case? A. I think—yes, he did. He also said—I think 
the language he used was that a Judge must keep his sense 
of humor. I think that was the language, meaning the obli- 
gation of a Judge, in a situation like this, is to be calm and 
try not to get involved, to maintain his sense of humor and 
so forth. 

My recollection is that he felt that, at one or two times, 
he was not as calm as he perhaps should have been, but that 
was the only indication that I got from him as not following 
the so-called rules. 


Q. Indicating that, aside from that, he had followed [54] 
those mules? A. Yes, I think so. 

Q. Did you have any discussion with Judge Pratt, with 
respect to the doctrine of jury nullification? A. Yes, at 
one point in the conversation, we talked about the concept 
of jury nullification. We were talking about political trials 
generally. I don’t recall who brought it up, but I had men- 
tioned the concept of jury nullification, at which point, 
Judge Pratt showed me a letter that I believe is addressed 
to a Judge of this Court, and it was a letter from Judge 
Rozel Thomsen, presiding over the trial of the Catonsville 
Nine to the effect that if there was any argument on the 
question of jury nullification, then the argument would be 
stopped and the jury would be told to disregard the argu- 
ment. 

I believe the letter also stated that Attorney Kuntsler 
would be held in contempt. I am not sure about that. And, 
at that point, Judge Pratt took the letter and tossed it on 
his desk and said, “So much for jury nullification.” 

CHAIRMAN JONES: What do you mean by jury nulli- 
fication? 

THE WITNESS: The doctrine of jury nullification is that 
a jury, acting as the conscience of the community, has the 
power essentially to nullify the Judge’s ruling and [55] de- 
cide, in a particular case, on the basis of its own conscience. 
It was successful in the trial of Peter Zanger. It was suc- 
cessfully argued there, and it has been the subject of several: 
law review articles recently. 
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BY MR. REIN: 

Q. To put it in context, would it be fair to say that that 
doctrine was the chief defense of the legal nature that was 
raised by defendant in the D. C. Nine case? A. One of the 
major ones that the D. C. Nine were going to use. I don’t 
know if I would characterize it as the major one but one 
of the major ones. 

Q. Had a memorandum been prepared for the defense, 
on that subject? A. Yes. 

Q. I think you have already stated the extent to which 
you were present at the trial, that you were present for 
most of the trial, with that one exception, where you were 
not permitted to come in because you were excluded? A. 
That is right. I was there for the entire first four days and 
then only sparingly for the last two. 

Q. At any time, did you observe any conduct of Mr. 
Hirschkop which, in any way, disrupted the trial? A. No, 
I did not. 

[56] Q. You were associated with Mr. Hirschkop in this 
proceeding? A. Yes. 

Q. On the basis of your observation and discussions with 
Mr. Hirschkop, did you believe, or would you know whether 
he had any intent to disrupt the trial, at any time? 

MR. KING: How could he know that? 

MR. REIN: He could have discussed it with him. 

MR. KING: Did he ask him? 

THE WITNESS: Yes, I met with Mr. Hirschkop and other 
defense counsel several times and I cannot recall any defense 
counsel—and I am sure that they never said it, because I 
would have remembered it if they had—that they intended 
to disrupt the proceedings. I think it was their point to try 
to get across to the jury the nature of the acts committed 
by the defendants and the type of people they were, and 
it seems to me that, to disrupt the courtroom would have 
seriously impaired that, as a defense, and it just never 
entered into the discussion that disruption would be a tactic 
in this case. 
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BY MR. REIN: 

Q. Were you present when you heard Mr. Hirschkop dis- 
cuss with the defendant Judge Pratt’s presiding at the trial, 
[57] his conduct and how the defendant should behave 
toward him? A. Could you repeat that? 

Q. Were you present at any discussions, between Mr. 
Hirschkop and the defendant, in which there was any dis- 
cussion? A. Yes. 

Q. Of Judge Pratt and the behavior they should have 
toward Judge Pratt? A. Yes, in addition to what I have 
previously said, at various intervals, I would participate in 
discussions of what had occurred in the courtroom and I . 
heard Mr. Hirschkop say that Judge Pratt was attempting \ 
to be as fair with them as he could be, and that they had 
to understand that he was a judge and he was doing his job 
as he saw it, and I think the defendants realized that that 
was the case. I think they respected it and I think Mr. 
Hirschkop respected it. 

Q. Did he indicate that the defendants should show 
respect for Judge Pratt? A. Yes. In fact, it was indicated 
in the discussions that I had, that it was a court of law and 
one has to show respect because it is a court of law, and 
it seemed to me that was an operating premise that we all 
went on. It would have served the defense and defense 
counsel no good to take [58] any other kind of attitude 
and, in fact, for myself, not only as a lawyer, but a person 
who trains and educates lawyers, I wouldn’t be in the job 
I have now if I had a different attitude. My concept of 
professional responsibility doesn’t include disruptions or dis- 
respect in the courtroom. 

Q. Did Mr. Hirschkop, in fact, exercise a calming influ- 
ence on the defendants and their behavior, to your know- 
ledge, and as you observed it? A. I have seen several 
instances where he tried to and several instances he was suc- 
cessful. These defendants were very individualistic people, 
very forceful people, and I think Mr. Hirschkop did try to 
unify them, to calm them, to just settle them down. 
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Q. Can you give us some examples? A. I think, during 
the trial, there were several instances. There was a distur- 
bance on Friday which precipitated the order that excluded 
people from the courthouse. I was sitting in the courtroom 
at that time. A fracas developed which Judge Pratt has 
accurately described and, at that time, I noticed Mr. Hirsch- 
kop holding back some of the defendants, talking to them, 
saying, “Sit down. Sit down. Don’t get involved.” 

Outside the courtroom, after it occurred, I noticed [59] 
him trying to pull the defendants and the attorneys away 
from any disturbance that either was happening or might 
have happened, in an attempt to not have the defendants 
find themselves in the middle of any melee. 

In the court again, I several times saw Phil motion like 
this (indicating) to the defendants, meaning sit down or be 
quiet, without really saying anything, just made a motion 
like that. 

Q. Was he effective in these efforts? A. Well, I think 
that, on some occasions, he definitely was a calming influ- 
ence, and on other occasions, it just was not possible, when 
a person stands up and yells “I object” it is a fait 
accompli. . 

It seems to me Mr. Hirschkop was put in an extremely 
difficult position in this case, a very, very sensitive position 
for questions of professional responsibility. He was told by 
the Court essentially that he was responsible for the con- 
duct of his clients. His clients were very forceful people. 
He attempted to - alm them whenever he could, when he 
felt it was necess ry. It would have been prejudicial to their 
interests if he ha. publicly berated them before the press 
and before the jury. 

Yet at the same time, he was dealing with people [60] 
who were his clients, by virtue of a court order, after they 
had attempted to dismiss him, and they refused on several 
occasions, in open court, to either listen to him or allow 
him to represent them. 

They would object to his saying anything on their behalf, 
so he was as effective as anybody could have been, under 
those very difficult circumstances. 
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Q. Was the conduct of the defendants and Mr. Hirschkop 
—was that something that was jointly worked out and plan- 
ned, between Mr. Hirschkop and the defendants? A. No, 
categorically not. 

Q. What would you say was the situation? A. I think 
the situation, as I saw it, both in the courtroom and out- 
side, was that you had clients who very morally felt a posi 
tion and who also felt that their best defense was the pre- 
sentation of themselves and their personalities. They felt 
that, in order to do that properly, they did not want to pre- 
sent their case through an intermediary, an attorney. They 
wanted to speak for themselves, wanted the jury to know 
them and to know why they acted as they did. 

In such circumstances, the role of attomey is made much 
more difficult. Recognizing essentially that the best defense 
for them was their own, Mr. Hirschkop attempted [61] to 
withdraw from the case. He also submitted, on behalf of 
the defense staff, a memorandum showing that they were 
entitled to self-representation. When that was denied and 
when his request to withdraw from the case was denied, he 
was put in a very difficult situation, not only in regard to 
the proper defense of his clients, but his own representation 
because he had already been told that he would be, to some 
extent, responsible for the conduct of people who did not 
want his representation, and he was torn between speaking 
for them, because that was what the Court had ordered 
them to do, and not speaking for them, because that is what 
they said they wanted, and so it seemed to me that it was 
not a game. It was not ducks and drakes. It was a very, 
very difficult position. 

If Mr. Hirschkop did nothing, just sat there, throughout 
the whole trial, it seems to me one might possibly say he 
had failed to give his client adequate representation of coun- 
sel, and he might very well have been in violation of duty, 
not only to his clients, but as an officer of the court. 

On the other hand, if he represented his clients and there- 
by complied with the court order that he do so, he couldn’t 
do it effectively because his clients didn’t [62] want his 
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representation, publicly disclaimed the representation. They 
didn’t meet with him on key questions. 

Yet I think his oath, as an attorney, and the fact that he 
has tried hundreds of cases, suggests that he, as a represen- 
tative, has to do something. When you have years of prac- 
tice, representing people, you just can’t sit still. You have 
got to do something. 

MR. PAIR: May I interrupt? It doesn’t appear to be in 
the complaint that Mr. Hirschkop didn’t adequately repre- 
sent his clients or that he wasn’t in a difficult position. 
Certainly he was, and he certainly gave adequate represen- 
tation. We are not concerned with that. 

During the interrogation, we will get to the other points, 
the troubling problems on which we need help, whether or 
not there was any violation of Canon I. 

MR. REIN: What canon is that? 

MR. PAIR: The code of professional ethics. 

(Discussion off the record.) 

MR. PAIR: Go ahead. 

MR. REIN: Well, I will be glad to indicate—I think, if I 
may say so, that what Professor Scheflin is addressing him- 
self to is precisely the question of whether or not Mr. 
Hirschkop’s conduct in this trial was either [63] contemp- 
tuous or subject to disciplinary action, in the sense that he 
was representing a very difficult client or clients who did 
not wish to be represented by him. At the direction of the 
Court, he was making points for them that they wished him 
to make or didn’t wish him to make, and that was the start 
of the whole difficulty. 

MR. KING: No question about that. I think one of the 
things in question is his attitude toward the Court. That 
has nothing to do with whether they wanted him to repre- 
sent them or didn’t want him to represent them. If he was 
going to represent them, his attitude towards the Court 
should have been courteous and respectful and that is the 
thing I am interested in. 

Mr. Scheflin hasn't said anything about that, not a 
word. 
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BY MR. REIN: 

Q. Was Mr. Hirschkop’s attitude toward the Court 
respectful? A. I thought it was. | thought Mr. Hirschkop 
attempted to present to the Court the conflicting situation 
he found himself in, and my feeling, from observing Judge 
Pratt, in the days of that trial, and hearing his testimony 
now, is that he hasn’t fully understood the nature of that 
[64] conflict. 

In numerous discussions with Mr. Hirschkop, I have never 
heard him say anything disrespectful about Judge Pratt. I 
have heard him praise Judge Pratt and I am not aware of 
any remarks that were made, in open court, while I was pre- 
sent, that were intended to be disrespectful. 

Now, whether they are disrespectful or not, that may be 
a highly personal matter. They weren’t intending to be dis- 
respectful. From what I have seen and heard, I will state 
that clearly. Nor did I, as a person, think they were disre- 
spectful. If I can fantasize my way into being a judge, I 
would not have felt they were disrespectful and, going 
further, if I did I might have said something to them. 1 
might have said, “] find that you are being somewhat abra- 
sive.” Or, “Can you tone down your language,” or what- 
ever it was that I found was abrasive. 

That, it seems to me, is the proper way to handle the 
matter. That is the way required by Canon XI of the 
Canon of Judicial Ethics. 

MR. PAIR: What about Canon I? Professional responsi 
bility. It hasn’t been formally approved yet, has it? 

THE WITNESS: No. I am speaking of Canon XI of [65] 
the Canons of Judicial Ethics which have not been changed. 
MR. PAIR: The duty to the Court—what about that? 

THE WITNESS: I have researched that, read every opin- 
ion. 

MR. PAIR: Address yourself to that. 

THE WITNESS: I have read every opinion of the A.D.A. 
Committee of Ethics and Grievances, both formal and in- 
formal, and there is nothing in them to suggest that Mr. 
Hirschkop has violated Canon I. 
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MR. PAIR: You feel that the Court had made up its 
mind about the case beforehand? 

THE WITNESS: Yes, the lawyer is put in a very diffi 
cult position when he has to argue that a judge is biased. 
None of us likes to hear that we are biased, and it is harder 
for somebody else to say it. I think if you read the full 
transcript, he said, “‘With all respect to you as a person”’ 
and “I mean no disrespect to you”, in the same passage, 
“but I feel that you have made up your mind on all of 
these issues except the length of the sentence.” 

MR. PAIR: What would you say was the basis for that 
statement? 

THE WITNESS: I don’t know. Yes, I know there were 
[66] pretrial conferences. I did not attend them. I know 
there were discussions between defense staff, some of which 
I attended. There was feeling, on behalf of some of the rul- 
ings that had been made already, that most of the questions 
had been decided. I wasn’t there, and so I can’t testify 
directly to it. 

I think that is a matter that probably can be explained. 
MR. REIN: If I can address myself to that point, just 
very briefly, it seemed to me that a lawyer, particularly in 
a case of this kind, if he believes a Judge is disqualified, 
feels he has to make such a motion for the protection of 
his clients, then I think he is obligated to state why the 
Judge is disqualified and obligated to make such a motion. 

MR. PAIR: Did he do that, when this statement was 
made? 

MR. REIN: These statements were made in the argument, 
asking the Judge to disqualify himself, in the course of a 
formal motion, in support of a formal motion. 

MR. PAIR: What page of the record? 

MR. REIN: That appears at pages 83 to 87. It starts 
off: 

“At this time I would move the Court to disqualify 
[67] itself on this case.” 
The rest of what appears is all in support of that motion. 
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Now, let me go further. I think if you recognize there 
is an obligation on counsel, if he believes that a judge is 
biased and prejudiced, that he should move the Court to 
disqualify itself. I don’t think he can then say, if he is 
wrong, that he is guilty of unethical conduct. I don’t think 
you can say he does it at his peril, that if the motion 
happens to be not completely well founded in law, I think 
all you can do is to decide it was done in good faith. 

I think Judge Pratt indicated he thought Mr. Hirschkop 
was not acting in good faith. I find no basis that he was 
not acting in good faith. 

MR. PAIR: There is a statement on page 26. In what 
context was that statement made? 

MR. REIN: “I firmly believe 1 am just wasting my time.” 

Well, I don’t think it is the same character. I think that 
was called for by the fact that what was happening at that 
stage—I think Judge Pratt was asking the witnesses—the de- 
fendant was asking questions with respect to whether or not 
they could represent themselves. 

Now the question he was asking them—and I think [68] 
in light of what Judge Pratt pointed out earlier, was whether 
or not they were members of the Bar, whether or not they 
practiced law, and the extent of their legal education. 

Now in all honesty, at that point, I think clearly those 
questions really had no bearing on the question of whether 
the defendants could represent themselves. They clearly 
were not members of the Bar. Most of them were ministers 
who had been trained in the clergy, and I think at the point 
where Mr. Hirschkop, with some exacerbation, indicated that 
Judge Pratt was way off base in his inquiry. 

Now let me say this, and I will be perfectly frank with 
you. I don’t think that every time a lawyer, in the course 
of a long and difficult trial, makes a comment that may be 
slightly irritating to the sensibilities of the Court, or slightly 
not expressly worded the way it should be worded—I don’t 
think that that calls for either disciplinary action or con- 
tempt. I don’t think it rises to that character and I would 
say a comment of this kind, to say “I firmly believe I am 
wasting my time”—I think that kind of thing, I would say— 
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MR. PAIR: He went a little further. 

MR. REIN: “I think you have made up your mind before 

you have heard anything this morning.” 

(69) I think the Judge had indicated that in chambers 
and | think there was a basis for it. 

CHAIRMAN JONES: Mr. Rein, we have a lot of wit- 
nesses and I don’t want to cut anybody off. I know it is 
difficult to draw the line between argument and testimony, 
but let’s see if we can stick to testimony rather than argu- 
ment. 

MR. REIN: I appreciate that. Let me say that the only 
reason I was going into this— 

CHAIRMAN JONES: I am not questioning you. Professor 
Scheflin seems to me has gotten away somewhat from the 
testimony and is going more into argument. 

MR. REIN: That was because Mr. Pair said he would like 
to hear it. 

MR. PAIR: I wanted him to get to the real issue. We 
are not concerned with the political character of the trial. 
We couldn’t be concerned with it. 

MR. REIN: Perhaps it would help me if you can indicate 
—Mr. King and Mr. Pair said to get down to the real issue. 
Perhaps if you would state what you think these real issues 
are—I mean: I am at a loss. 

MR. PAIR: You heard Judge Pratt’s testimony. 

MR. REIN: Judge Pratt thought the real issue was, [70] 
as I understand it, that Mr. Hirschkop deliberately, and to- 
gether with his clients, deliberately came in with the inten- 
tion of disrupting the trial. That really is the basis of it, 
and I think it is fair. Perhaps Judge Pratt will disagree, if 
he did not believe that was Mr. Hirschkop’s intention. 

The actions of Mr. Hirschkop and the defendants, in these 
other instances, might have been overlooked or not treated 
the way they were treated if he didn’t think it was a pattern 
of deliberate conduct. 

MR. PAIR: He goes a little further. These are the things 
we were hoping you would address yourself to, through your 
witnesses. 
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MR. REIN: Perhaps we are at loggerheads here, but | 
understand Mr. Scheflin to be testifying that there was no 
pattern of deliberate conduct on his part. 

MR. KING: He testified to that pretty clearly. 

CHAIRMAN JONES: He also testified that, while he was 
in court, he heard no disrespectful or abrasive language. 
That is the substance of his testimony. 

THE WITNESS: Yes, sir. 

MR. PAIR: That is all he could testify to. You have 
made the record and there seems to be no point in [71] 
belaboring it. 

MR. REIN: I am through with Mr. Scheflin. 

CHAIRMAN JONES: Judge Pratt, do you wish to ask 
any questions? 

JUDGE PRATT: No questions. 

MR. SCHEFLIN: I would like to add one further thing. 
There was nothing in my conversation with Judge Pratt that 
led me to believe that the matters that were discussed were 
confidential in any way. In fact, his law clerk was present, 
at the time, and I would like to make that clear. 

MR. REIN: Mr. Amtiua will be next character witness. 


WHEREUPON— 


CHESTER JAMES AMTIUA 
was examined and testified as follows: 


EXAMINATION 


BY MR. REIN: 

Q. Would you state your name and address? A. Chester 
James Amtiua, Professor of Law, Georgetown University. 

Q. How long have you been a Professor of Law there? 
A. I have been a Professor of Law at Georgetown for thir- 
teen years and Professor of Law for 25 years. 

Q. Where else have you taught? A. I have taught at 
Creighton University in Nebraska and at Washburn Univer- 
sity in Kansas and at the College of Law in Detroit, at 
Toledo University in Ohio and George Washington Univer- 
sity here in the District. 
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Q. What Bars are you a member of? A. The Bar of the 
District of Columbia, of Kansas, Michigan and the Supreme 
Court of the United States. 

MR. KING: Did you take the Bar exam in all those 
states? 

THE WITNESS: No, I did not. 


BY MR. REIN: 

Q. You have been a member of some Bar for how long? 
A. I have been a member of the Bar since 1941 and I took 
that Bar exam here. 

Q. Do you know Mr. Hirschkop? A. Yes. 

Q. Will you state how you know him and what connec- 
tion you have? A. I met him first about nine years ago, as 
a student. 

Q. A student of yours? A. A student of ours at George- 
town University. I watched him very carefully for three 
years and I have watched [73] him very carefully, in his 
practice of law in the last six years. In fact, I practiced as 
co-counsel with him on a number of cases in Danville, Vir- 
ginia, New Bern, North Carolina, and in Mississippi. 

I have seen him. I have watched him. I have admired 
him on many occasions. 

Q. Would you express your opinion of Mr. Hirschkop as 
a member of the Bar, and his conduct, as a member of the 
Bar generally, as you have observed it? A. I have seen him 
in court on a number of occasions and he is conscientious 
in the extreme. He is forceful. He is persuasive. He is arti- 
culate, but always at the same time, he shows respect for 
the Court, under some very trying circumstances, I should 
add, in part of this country. 

He is polite. He is honest. He is candid. He is coopera- 
tive. 

Q. Would you say that you consider Mr. Hirschkop to 
be a credit to the Bar? A. Oh, yes. He is one of the great 
young lawyers in America, one of the great lawyers in 
America. He has brought faith in our legal institutions to 
members of minority groups up and down the land, and 
kept people within the law who would otherwise have been 
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outlaws and he has been a good [74] example for young 
students in my law school, at themoment, who have learned 
through him that we can cope in the legal institutions and 
still find progress of the kind that we want. 

Yes, he is in the tradition of Alexander Hamilton, John 
Adams and Clarence Darrow. We surely need more lawyers 
like Mr. Hirschkop. 

Q. Is there anything further you wish to add, Professor 
Amtiua? A. I take great pride in the fact that he is one 
of my disciples. I guess probably in this business of ours, 
in teaching the young generation of lawyers, we find our 
great satisfaction not in what we write or the cases we win 
but in the work left behind by the young generation of law- 
yers. 

I have seen him be a forceful good in many parts of this 
land and I have seen him operate with great respect for the 


proud to have bee 
1 am very proud to have served 
set an example for the young members of the Bar. 
MR. REIN: That is all 
CHAIRMAN JONES: Judge Pratt, do you have any ques- 
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tions: 
JUDGE PRATT: No questions. 
[75] WHEREUPON— 


WILLIAM E. McDANIELS 
was examined and testified as follows: 


EXAMINATION 


BY MR. REIN: 

Q. Would you please state your name and address? A. 
William E. McDaniels. I live in the District of Columbia, 
2952 Newark Street, Northwest. 

Q. Where are you employed? A. I am employed by the 
law firm of Williams and Connolly. 

Q. How long have you been so employed? A. I have 
been employed at Williams and Connolly since September 


1968. 
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Q. Are you a member of the Bar of the District of Col- 
umbia? A. Yes, that is right. 

Q. How long have you been a member of the Bar of the 
District of Columbia? A. I became a member of the D. C. 
Bar in January of 1967. I practiced in Philadelphia until 
September 1968, not as a member of the Bar there, but I 
was granted admission, due to my membership in the Dis- 
trict of Columbia Bar, and my [76] work was in connec- 
tion with an academic program at the University of Penn- 
sylvania. I worked in the Public Defender’s office for those 
two years. 

Q. You have been practicing law in the District of Col- 
umbia how long? A. I have been here since September 
1968. 

Q. Were you involved as a co-counsel in the case of 
the so-called D. C. Nine? A. That is correct. 

Q. Can you tell me what your role was as counsel, in 
that case? A. I think, to put the case in context, at the 
beginning, each of these nine defendants was assigned 
separate appointed counsel, by the Court, and I believe 
Robert T. Begin was assigned Edward Bennett Williams, and 
I worked with Mr. Williams on the case, in the office. 

We met with Mr. Begin and there came a point in the 
preparation for the trial where Mr. Begin did not want to 
be represented by Mr. Williams and he wrote a letter to Mr. 
Williams, with a copy to Judge Pratt, to that effect, that he 
wished to have Mr. Williams relieved from his role. 

I might say before that, that the other eight defendants 
had discharged their appointed counsel in one way [77] or 
another. Mr. Hirschkop and Mr. Bowman came to be Tepre- 
senting the other eight. 

We had a hearing before Judge Pratt at which Mr. Begin 
expressed his reasons for wishing to discharge Mr. Williams: 
basically that he felt he could not be represented by an 
attorney. He felt that the only way for him to present his 
defense in this matter was to present himself to the Court 
and to the jury as a person, and not through any represen- 
tative. 
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In particular, he felt that Mr. Williams had reached a 
point in his career where he was a part of what Mr. Begin 
was rebelling against and it would be difficult for him to be 
in a position of representing Mr. Begin. 

With that in mind, Judge Pratt did relieve Mr. Williams, 
and since I had been working with Mr. Begin, I was appointed 
in Mr. Williams” stead, and there was to be renewed, at 
the time of the trial, Mr. Begin’s Motion to represent him- 
self solely, without any counsel. So it was in that relation 
to Robert T. Begin that I came into the case and partici- 
pated in the defense of this case. 

Q. You were present throughout the whole trial? A. Yes, 
pretrial proceedings, and throughout the entire trial. 

{78} Q. Did you have an opportunity to observe the 
relationship between Mr. Hirschkop and his clients? A. I 
did. 

Q. Can you describe that relationship? A. 1 think that 
the relationship of all of us to the clients was, as far as I 
am concerned, unprecedented and extremely difficult and 
uncomfortable. Getting right into the ethics, it was a role 
where your duty to the court and your duty to your client 
were constantly at war with one another. I mean: in the 
normal case, you expect that might come up at some point 
in time, but in this case, it was there from the very begin- 
ning and throughout, to the end of the case. 

What is more, we were dealing with clients who were 
themselves very unusual, each of them individuals, each of 
them highly educated, each of them very strong willed. 

There were—they were people who were a part of a move- 
ment which has involved trials of friends, trials of associates. 
They were familiar with trials. They had seen trials. Mem- 
bers of their movement had been tried, where they were 
represented by counsel, and they had seen trials, particu- 
larly the Milwaukee trial, where members, people were tried 
without counsel, so they knew, in their own minds, [79] 
at any given point in time, how they wanted to proceed. 

I can only speak for Mr. Begin and his firm conviction 
that he needed to be represented by himself without a law- 


45 


yer. Nevertheless, Judge Pratt declined to permit them to 
represent themselves, and I was representing Begin and Mr. 
Hirschkop had eight other individuals to deal with. 

I saw my role as that of communication. I attempted to 
explain to Father Begin what the trial was all about, what 
the various stages were. I attempted, in an official way, to 
get for Father Begin whatever personal respect I could from 
the Court. 

He was permitted to make an opening statement and he 
did testify on his own behalf. 

Mr. Hirschkop and Mr. Bowman similarly observed this 
role between them, and their counsel, that is a role of try- 
ing to explain to them what was at stake in this trial. 

There came a time, during the trial, indeed before the 
trial, when I was speaking with Father Begin with respect 
to a plea and Mr. Bowman and Mr. Hirschkop were speak- 
ing to their clients with respect to a plea, particularly the 
suggestion of a plea of nolo contendere was made and it 
seemed to me an excellent disposition of this case. 

I know that Mr. Hirschkop and Mr. Bowman spoke [80] 
seriously at length for their clients and I spoke with Father 
Begin. I wasn’t privy to all the discussions Mr. Hirschkop 
and Mr. Bowman had with their clients. I found the same 
difficulties that they did, in dealing with a group of people. 
It was really impossible to articulate your position to each 
person, when eight people were there at the same time, so 
I attempted to remove Father Begin, whenever I could, from 
the group, to talk to him personally, although I must add— 
and this is an important thing, in context of all of the 
clients—that whenever we were finished with whatever you 
want to ascribe to our role, about the communication or 
unilateral communication, the decisions were made by this 
group. They were made, as far as I am concerned, in the 
absence of myself and in many cases, in the absence of Mr. 
Hirschkop and Mr. Bowman, I am sure. 

On most occasions, when I was with them as a group, 
we would leave the room and they would reach a decision 
and even between the members of the group, although there 
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was great unanimity on many positions, individuals made 
their own minds up, so that what they would do, I could 
not forecast any given situation and Mr. Hirschkop and Mr. 
Bowman could not either. 

Q. In this connection, would you say that Mr. Hirschkop 
[81] played a disruptive role or a calming role? A. I 
would certainly say he did not play a disruptive role in 
relation with his clients. 

Q. How about relations between the clients and the 
Court? A. I would not characterize his role as a disruptive 
one. There were certain times in the court proceedings when 
objections were made and they interrupted the process of 
the Court, and I must say, in reading through the record, 

I can find moments where I feel I made an abrasive com- 
ment or two, in the course of this trial and I also would 
add that Mr. Hirschkop knows that too. 

There were points, in the course of the trial, where I dis- 
agreed with Mr. Hirschkop on tactics, but I do not feel, 
after being present at the trial and reading the record that 
Mr. Hirschkop conducted himself in violation of the Canons 
of Professional Ethics. 


It is obvious that each of us approached the case differ- 
ently. Each counsel approached the case differently. It is 
obvious that Mr. Hirschkop was seen by the Court as more 
responsible for the group of people, quite possibly because 
he had been there not originally on an appointment basis, 
as I had, and although there are points where we [82] dis- 
agreed in the course of the trial, I would say that I do not 
feel that his conduct was violating the Canons of Ethics, 
given the conflicting conditions under which we were oper- 
ating, throughout the entire procedure. 

Q. Let me ask you this question: 

You were there as co-counsel, as a member of the Bar, 
to a great extent as an observer, I suppose, and in your role 
as an observer, would you have gotten a picture of Mr. 
Hirschkop exhibiting, both in the Court and bench confer- 
ences, and for the public display, a generally disrespectful 
attitude toward the Court, so the Court would be brought 
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into disrepute with the public? A. No. You have said sev- 
eral things. I will break them down. 

First of all, Mr. Hirschkop, outside the record, in the 
course of various incidents that occurred in the courtroom, 
attempted to calm the courtroom, the spectators in general. 

At one time I recall, in the afternoon, I believe, before 
the disruptive Friday afternoon, there was difficulty and the 
marshals had to clear the courtroom. Mr. Hirschkop spoke 
to the assembled group and asked them to be quiet and 
obey the marshals, and at that point one of his clients said, 
[83] “This is why we can’t have this man representing us. 
He is with these people. He is attempting to make this trial 
work. This is why we can’t have Mr. Hirschkop as our law- 
yer.” 

To be frank, he didn’t have the greatest success in getting 
the courtroom clear, but he did attempt to assist the mar- 
shals in clearing the courtroom. 

I have heard a couple of points mentioned in the record 
by the Committee this morning. As I saw their case, this 
was a simple prosecution, as far as the facts of the crime 
occurred. 

The defendants did not dispute that they went into the 
building and destroyed private property, so, as a legal 
matter, the facts of the case were not in dispute. The only 
question was: to what extent was the defense of jury nulli- 
fication going to be available to the defendants? To what 
extent were they going to be able to argue, and was the 
Court going to instruct and how were the citizens of D.C. 
going to view the motivation of these individuals and if you 
decide that what they did was necessary to dramatize the 
situation, then you can excuse them, even though they leg- 
ally committed a wrong. 


With that in mind, this was the essence of any defense, 
as far as I was concerned. We did have a question [84] 
of justification and moral choice, but basically the trial was 
going to depend on our ability to square this moral position 
and to submit that moral position to the jury. 
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I think that each issue in this case was one which Judge 
Pratt was familiar with before he came into the case. We 
presented a memorandum before trial on it, and he also 
knew that self-representation was going to be an issue. 

Taking first the issue of self-representation, the defen- 
dants should have been allowed to represent themselves. I 
came away from certain pretrial conferences with the feel- 
ing that Judge Pratt was inclined to keep counsel in the 
case, and I did not think that was proper for the Judge to 
have taken a position. He knew it was an issue that was go- 
ing to be presented to him. 

The Motion to Dismiss Judge Pratt, which is the point 
in the record where most of the dispute takes place, is a 
difficult motion for any lawyer to make. You cannot ask 
a Judge to disqualify himself and say things that are not 
going to sit well with him. I feel that motion was based 
on valid conclusions on the part of Mr. Hirschkop, that is, 
that the Judge had decided certain issues. He had more or 
less indicated quite clearly that there was not going to be 
self-representation and he certainly indicated then the 
matter [85] of security problems in this case and so had 
some judge outside of the record, about the defendants and 
their roles in the courtroom. 

I personally did not feel that that was a ground for dis- 
qualification. However, I do think that the basis for making 
that was in the record and I felt that Mr. Hirschkop’s Motion 
to refuse Judge Pratt was interspersed with comments that 
he was making—that he was saying them in the best way he 
knew how. 

MR. PAIR: Made to the bench or in open court? 

THE WITNESS: In open court, without the presence of 
the public or the jury. 

MR. PAIR: With the defendants present? 

THE WITNESS: Yes. 

MR. PAIR: And they heard the statement that the Judge 
had made up his mind about everything except the 
sentence? 
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THE WITNESS: I think that phrase, that there wasn’t 
much in this case besides the sentence and justification—in 
other words, it wasn’t a case where a great deal of facts 
were at issue. The only thing that could be presented, by 
way of defense—and this was certainly questionable at the 
time—was justification. 

[86] MR. PAIR: Would you not think that that state- 
ment, made in open court, would have an adverse tendency, 
to bring the Court into disrespect? 

THE WITNESS: I would say that any time you make a 
motion to disqualify, in open court, you are basing it on 
certain things that you feel have caused the Court to be 
biased toward you, and they aren’t going to sit well with 
the Court or be complementary of the court, and I felt it 
had to be made in open court and the defendants certainly 
were entitled to hear the motion made. 

MR. PAIR: Did you share that view? Perhaps that isn’t 
a fair question. 

THE WITNESS: Which view? 

MR. PAIR: The view that the Judge had made up his 
mind about everything except the length of the sentence. 

THE WITNESS: I shared that view. I felt that Judge 
Pratt saw this case not like a trial, There was no conspiracy 
charge brought against the defendants. They were on trial 
for their conduct and I felt that Judge Pratt had contem- 
plated long and hard on what he knew was going to be a 
difficult trial and had decided that he was going to try the 
case on conduct. He wasn’t going to permit a discussion 
of ideas, not going to permit that, at least to the jury. 

[87] He was going to allow some leeway in the defen- 
dants saying their piece but he was not going to allow null- 
fication to be made to the jury. 

I came away feeling that he had made up his mind that 
he did not want self-representation of nine defendants 
which would be unnecessarily confusing to the trial. 

I therefore think that, although I might not have chosen 
to say the same things that Mr. Hirschkop did, that there 
was very little left besides the sentence, if we were not go- 
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ing to be able to argue to the jury, these people were 
morally committed to do what they did. There was no de- 
fense. The defendants said, “Yes, we went into that build- 
ing,” and “Yes, we didn’t have permission,” and, “Yes, we 
did destroy that property.” 

If the trial is merely one of conduct, there is very little 
left but a plea of allocution. In that respect, Judge Pratt 
had not decided how he would handle each individual case 
as it came up. No one knew what was to be coming up. 
He felt strongly that he was going to keep this case as a trial 
of conduct and not a trial of ideas—keep away from 
its being a political trial and it should be a trial of these 
people for the crime of burglary in the second degree and 
destruction of property. 

[88] For the defendants, this was completely unaccept- 
able to them. They weren’t there to burglarize a building. 
They were there because they were driven by their moral 
convictions, at 2 given moment, and within this framework, 
there was a constant struggle as counsel for the defendants, 
to fit themselves into a legal situation. 

I feel that the motion to refuse Judge Pratt was within 
the range of acceptable conduct, given the facts as they 
were known to us, at the time. I do not feel that there 
were grounds for disqualification but I don’t feel that, 
because a motion is unsuccessful, that therefore the making 
of it is unethical conduct. I think the important thing is 
to try to take the flavor of this trial from these pages and 
from our statements. 

MR. KING: At the beginning, did Judge Pratt tell Mr. 
Hirschkop that he couldn’t be excused, that he had to stay 
in there? 

THE WITNESS: I think he did say that. 

MR. KING: Didn’t he argue that about every day, about 
wanting to be excused? 

THE WITNESS: I think many conditions changed. 

MR. KING: I understand that but the argument was 
made. He said he wanted to be excused even after Judge 
Pratt [89] said he couldn’t be. 


51 


THE WITNESS: That is correct. I would say the con- 
ditions were very fluid in this trial; in the beginning, when 
he first said he wasn’t to be excused, Mr. Hirschkop was 
counsel for these people and two days later, these people 
had fired him. He felt he could not get their acceptance 
by being out of the court but they were saying that he was 
free to leave the courtroom, because they were taking the 
position: You can go any time you want. We don’t want 
you here at all. 

It is true that Mr. Hirschkop and indeed myself, brought 
up the point which had previously been decided. The situ- 
ation was one where I believe the trial developed day by 
day, and it became clear that you had to make certain 
motions and certain statements. 

MR. KING: Repeatedly? 

THE WITNESS: Well, for example, originally when the 
motions for self-representation were denied, and we were 
continuing on the case, I went back and started looking in 
books and I said, “What do I do now?” 

Then I saw some opinions which said that if a court does 
keep counsel in a case against the will of the defendant, that 
the defendant should be permitted to supplement [90] what- 
ever his appointed counsel permits, so at a later point in 
the proceedings, to which Judge Pratt alluded this morning, 
I requested that whatever I did that the Court permitted, 
to say make an opening statement, permit him to conduct 
whatever direct examination he wished to conduct, permit 
him to cross-examine. This was again repeating, in a slightly 
different form, a self-representation motion, with something 
changed. They were permitted to make an opening state- 
ment. 

Judge Pratt looked at the opinions and decided they 
would be permitted to make opening statements, whereas 
they hadn’t been the day before they were able to now. 
Judge Pratt didn’t feel that he should allow examining the 
witnesses and did not permit them to make closing state- 
ments, but he did permit opening statements and it was also 
difficult because just how much of the defendants’ ideas 
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were going to be permitted in the trial. It was indicated at 
the outset that they would be permitted to testify and state 
why they came to this building, and give their reasons and 
motivation, which is a legal matter and might not be techni- 
cally relevant to the charge of burglary and destruction of 
private property but the reason morally and logically that 
these people were in the courtroom, as they found them- 
selves. 

[91] We were confronted with what to do with their 
testimony. Can you argue this testimony to the jury with- 
in the Judge’s instructions? I am trying to say that each 
day, conditions changed and certainly conditions changed 
for Judge Pratt. We found ourselves, after Friday’s distur- 
bance and Monday morning, in a much different situation. 

MR. KING: I realize, only reading the record a couple 
of weeks ago, that after Mr. Hirschkop had been refused 
permission to withdraw that he persistently argued to the 
Judge, time and time again, that he wanted to withdraw. 

Is that true? 

THE WITNESS: I think that is true. When Mr. Hirsch- 
kop reached the point where this was continually coming 
up he would say, “Your Honor, I want to withdraw. These 
lines are being crossed and I feel the best situation would 
be for me to withdraw.” He felt that he wasn’t represent- 
ing his client if he was under the duty—I can’t say what he 
felt or put words in his mouth, but I do think he had a 
view of his duty as a representative of a client and he found 
he was coming up against the particular framework in which 
we put ourselves. Mr. Hirschkop had no desire to incur the 
contempt of this Court, had no desire at all, and was asking 
to withdraw, for that purpose. He did not [92] want at all 
to be in contempt. 


BY MR. REIN: 

Q. I think you said he persistently argued the point. 
Would it be fairer to say he continued to renew the request 
to be permitted to withdraw? 

MR. KING: Exactly. 

MR. REIN: Without arguing? 
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MR. KING: Just requested and overruled continually. 
MR. REIN: I think it was a comment. 

MR. KING: That is right. 

CHAIRMAN JONES: Do you have any questions? 
JUDGE PRATT: No questions. 


WHEREUPON— 


ADDISON BOWMAN 
was examined and testified as follows: 


EXAMINATION 


BY MR. REIN: 

Q. Will you state your name and address? A. Addison 
Bowman, No. 1 Terrace Court, Northeast, District of Col- 
umbia. 

Q. What is your occupation? A. Iama lawyer and a 
law teacher, on the faculty at Georgetown University. 

[93] Q. How long have you been on the faculty at 
Georgetown? A. I have been on the faculty for three years. 

Q. How long have you been a member of the Bar of the 
District of Columbia? A. Since December of 1963. 

Q. Asa member of the Bar, do you hold any positions 
in any particular agency in the District? A. Well, I have 
been associated, for three years, after being admitted to the 
bar, with the Legal Aid Agency for the District of Columbia, 
and I was the Deputy Director of that Agency for a year, 
before joining the faculty. 

Q. You were of counsel in this case of the D. C. Nine, 
Mr. Bowman? A. Yes. 

Q. What was your role? Were you co-counsel? Just state 
what your position was as counsel. A. I, together with Phil 
Hirschkop, represented the eight defendants, other than Mr. 
Begin, who was represented by Mr. McDaniels. I probably 
entered an appearance as counsel for the aid of this case, 
some time during the summer of 1969, after discussing it 
with Mr. Hirschkop who was already in the case, and I 
represented these eight individuals, [94] together with him 
and Miss Nickerson joined us much later in the proceedings. 
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Q. Miss Nickerson is present here? A. Yes. 

Q. Were you present during the entire trial? A. Except 
for Monday morning—Judge Pratt had acceded to our 
request. 

Q. When you say Monday morning, what day of the trial 
was that? A. Well, I can’t recall the day. That might have 
been the ninth, but the trial began on Tuesday and went 
through Friday and then it also continued on Monday and 
Tuesday of the next week and Judge Pratt had agreed—fin- 
ally we had been able to settle this very difficult problem. 
It shouldn’t have been difficult but it was because of the 
posture of our client, that one of us might, at some time, 
be able to leave the court if he had another engagement, 
and I say it was difficult settling that because, as has already 
been indicated, the client’s position was that we didn’t 
represent them. 


The Judge wanted the clients’ consent, so that one of us 
could be absent from the court proceedings, and their posi- 
tion was they didn’t care whether we were there or not. 
[95] They didn’t want us there, but they didn’t feel that 


they could give any consent to anything. That is why we 
had to continue to bring this up. 

Finally we settled it and I recall I had a class on Monday 
morning and decided to teach my class and Phil and Caro- 
line, Miss Nickerson, took care of the proceedings on Mon- 
day morning. 

Q. That, as a matter of fact, was merely a short cham- 
ber conference? A. I think a rather lengthy conference. I 
don’t believe much happened. 

Q. It is short in the transcript. A. Most of that mom- 
ing was spent by Mr. Hirschkop, while I was not there, in 
discussing the possibility of a nolo contendere plea with the 
clients. 

Q. But aside from your absence on Monday morning, on 
February 9, you were present throughout the trial? A. 
Throughout the trial. 

Q. Did you work closely with Mr. Hirschkop? A. I did, 
throughout. 
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Q. Both in court and out of court? A. Yes, and I would 
say also from a very early point in time, well before the 
trial, and during the trial. 

[96] Q. Can you describe the relationship that Mr. 
Hirschkop and I assume yourself—or if you had any differ- 
ent relationship, you can indicate it—had with the clients 
in this case? A. As has been indicated, it was a very diffi 
cult relationship, the most difficult relationship, both with 
clients and with the Court, that I have ever had, and I have 
tried a number of cases. 

It was a relationship which, throughout the trial, made it 
extremely difficult to function as a lawyer, so much so that 
many times, during the trial, I wanted so badly not to be 
there because it was almost impossible to do what a lawyer 
does in a trial and do with any effectiveness and still be 
faithful to the rules of the Court. 

But I think, to put it in context, I should point out that 
I was in the case in the early summer of 1969. I got to 
know these defendants very well, and they are, as others 
have indicated, a very unusual group of people, an extremely 
likeable group of people, so that I got, I am sure, emotion- 
ally involved with them, because I liked them, because of 
the kind of people they were, and I respected them and we 
represented them until just before the trial. 

Of course we discussed with them things that would [97] 
occur at the trial, and we had a number of meetings 
between counsel and these eight that we represented before 
the trial began, but several weeks before trial four of them 
decided that they wanted to represent themselves, and they 
let us know that and Mr. Hirschkop, by letter, in advance 
of the trial, advised the Court. 

Now, at this point, although meeting with them—and we 
continued to meet with them during the trial, ceased to re- 
present them in the sense of conferring with them about 
decisions in the case, and this is what caused the problem. 

We began the trial and on the first morning of the trial, 
Judge Pratt denied the Motions of those four—I guess it was 
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five. 1 am wrong, it was five, because it included Mr. Begin. 
He denied the motion to represent themselves. 

I think a close reading of the first 26 pages in the record 
is worthwhile to appreciate the comments of Mr. Hirschkop 
in his Motion, that Judge Pratt had pre-judged the issue of 
self-representation. It wasn’t so much that he had made up 
his mind before trial, but rather that he did hold hearings. 
He did hear from those five in court, but I think when you 
examine the testimony you do come away with the feeling 
that he had made up his mind on them. I [98] can reach 
no other conclusion, from reading those 26 pages. 

In any event, when those motions were denied the other 
four decided that they would then go with the five whose 
motions had been denied, and they would all represent 
themselves. They had, in effect, fired us, all nine of them, 
and that caused the position that we were in. Of course, 
we could give them information. We would attempt to talk 
to them about what was going to happen, but I can say that 
every morning, when we walked into the court, we had no 
idea what was going to happen that day, because we would 
tell them what the Court had told us at the conference in 
chambers. We would tell them what was going to happen 
and what they could do, but their decisions were made in 
our absence, and we never knew whether they would take 
the stand or call a witness. I didn’t know that I was going 
to make an opening statement until a few moments before 
I made it because I didn’t know whether they wanted me 
to. 

MR. PAIR: One question: If they did not recognize you 
as counsel, why did they insist on going to the bench con- 
ferences with you? 

THE WITNESS: Of course their position was that we 
should not be in the bench conferences, that they should 
be going into chambers. 

[99] MR. PAIR: They didn’t want to go with you or 
to go without you? 

CHAIRMAN JONES: That later was resolved by permit- 
ting one of them to go, as I recollect. 
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THE WITNESS: Yes, it was, but I can say that, when 
Mr. Hirschkop and I represented, throughout the trial, that 
we were not conferring with our defendants, that was the 
fact. That does not mean of course that we didn’t meet 
with them and attempt to tell them what was happening 
and give them information, but we didn’t know what deci- 
sions they were making. They would refuse to tell us 
whether they would call witnesses or permit us to call witnes- 
ses, whether they were going to testify, and whether they 
would stand up and make objections and so forth. 

MR. PAIR: Were there any bench conferences before 
they raised the question? Did you have any conferences at 
the bench, prior to the time the defendants insisted upon 
going? 

THE WITNESS: The first day of the trial—my recollec- 
tion isn’t too good—we probably had a few bench conferences 
on the first day of the trial that they didn’t participate in, 
but I can’t recall, because there was no jury present during 
the first day, and we may not have had [100] bench con- 
ferences because things were happening in open court, since 
no jurors were in the box. 

They had a representative or two at almost all the bench 
conferences, but we may have had some without them. Of 
course, it wasn’t until midway, I suppose, through the first 
day of trial, that they learned that the motion was denied 
that they represent themselves. 


BY MR. REIN: 

Q. Was there any arrangement, either between you and 
the clients or between Mr. Hirschkop and the clients where- 
by you jointly planned your strategy as to how the lawyers 
would behave and the defendants would behave in court? 
A. Mr. Hirschkop and Miss Nickerson and I would discuss 
frequently, during the trial, how we were going to behave, 
but we really never knew how we were going to behave. 
That was the problem. We didn’t know what we were going 
to do. We didn’t know what was going to come out. 

Q. Would you say, in that context, that Mr. Hirschkop 
played a disruptive role in the course of this trial, or did he 
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play a calming role? A. 1 would say definitely a calming 
role. 

Q. Will you explain that? A. Once again, I am repeat- 
ing things that have already [101] been brought out. There 
were occasions when he exercised a quieting influence, or 
attempted, at least, to exercise that kind of an influence, 
on the crowd, on the spectators, and in particular, on Fri- 
day afternoon, when the fracas occurred. This has already 
been mentioned, of course. I was present. I saw him after 
the fracas began and Judge Pratt recessed and left the bench. 
People remained in the courtroom. Some were crying and 
others were shouting. It was a scene of general confusion. 
Some were refusing to leave and the marshals appeared to 
be getting ready to arrest or at least physically to remove 
them from the courtroom. 

He attempted to persuade the people to leave the court- 
room peacefully. Then outside, after the courtroom was 
cleared—and I would say with his help—people were stand- 
ing. Some were singing songs and others were making very 
provocative statments to the marshals and the police 
officers who had come because they must have anticipated 
a very disruptive scene in the hallway. 

At that point Phil attempted to quiet that crowd down, 
and to a great extent he did. He removed people who had 
been working with us from the scene, and tried to quiet 
them down. 

Now in addition he did not, in any way, contribute [102] 
to any disruption of the trial. In my judgment, that was 
done by the defendants themselves. They were disruptive 
and the record shows that they would stand up and make 
objections and argue with the Court. He didn’t contribute 
to that. I cannot read this record as suggesting that anything 
that he did triggered or incited them to do anything. They 
were behaving the way they behaved from the very 
beginning, throughout the trial. I don’t believe there is 
much that could have been done about that, but I would 
say that his influence on the defendants was a calming one, 
to the extent that he was successful. 


59 


Q. During the course of this trial was there anything you 
observed in Mr. Hirschkop’s manner of addressing the Court 
that would tend to indicate, either to the defendants or the 
public generally, that the Court should not be respected? 
A. I would say no. I think, as Mr. Kinney, I believe, 
pointed out, Phil Hirschkop is a vigorous advocate and of 
course each lawyer has his own style and there is no ques- 
tion that he is vigorous and zealous in representing his 
clients. There is no question about that, but in my judgment— 
and this judgment and belief is based upon knowing him for 
a long time, but also based on talking about this case for 
hours and [103] hours, before the trial began, during the 
trial and after the trial did he ever say that he ever intended 
contempt or disrespect. I do not believe that he had that 
intent. 

The words that are in the record may not have been 
mine, but, on the other hand, I found myself, during this 
trial, saying some amazing things that I never thought I 
would ever say in a trial. I really did, and some things that 
were, I think, abrasive. It was just that kind of a trial, but 
the point I would like to make is that I do not believe 
I ever intended disrespect. 

Q. Let me ask beyond that. There were a great many of 
the press at this trial, a lot of the public, in addition to the 
defendants. During the course of the trial, did you, in your 
conversations with the public or the press, get any feeling 
that the public had a reaction that Hirschkop was being dis- 
respectful to Judge Pratt, or trying to show him up? A. No, 
in fact the converse was true. Both the defendant and vari- 
ous people in the audience who were either related to or 
known by the defendants were of the opinion that both 
Hirschkop and myself were too much a part of the system, 
we were too much contributing to the smooth functioning 
of the trial. 

It was just the opposite, that we were not standing [104] 
up and fighting enough, and of course this made it very 
difficult. These were people that we didn’t represent, in 
their view, but we did represent the Court’s view, and that 
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contributed to the situation. If anything, I guess what I 
am trying to say is that people in the courtroom felt that 
we were too respectful, in their judgment. 

Q. When you say “people in the courtroom”, the defen- 
dants or the public generally? A. I think so. 

Q. Did any of the members of the press ever express that 
attitude that you heard, with respect to this trial? A. Not 
one way or another. I never discussed that with the press. 

MR. REIN: That is all. 

CHAIRMAN JONES: Judge Pratt? 

JUDGE PRATT: I don’t have any questions. 

MR. REIN: Most of the other witnesses are quite short. 
If I get them all set up, I don’t see any reason why we 
couldn’t be through in about an hour or so. In addition, 

I would like to make a statement, after we are through, 
with respect to witnesses whom I couldn’t get to come to- 
day, and I have a whole batch of letters that were sent by 
both defendants and members of the public. I think we 
can [105] probably dispose of what I have to give plus 
whatever remarks that may be made additionally, in about 
an hour. 

(Whereupon, at 12:30 o’clock p.m., a recess was taken 

until 1:45 o’clock p.m.) 


AFTERNOON SESSION 


(Whereupon, at 1:45 o’clock p.m., at the conclusion 
of the recess, the proceedings were continued as follows:) 


WHEREUPON— 
RAYMOND F. GARRATY 
was examined and testified as follows: 


EXAMINATION 


BY MR. REIN: 
Q. Would you state your name and address? A. Ray- 
mond F. Garraty. I reside at 4821 V Street, Northwest, 
Washington, D. C. 
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Q. What is your present occupation? A. My present 
occupation is attorney and executive director of the Bar 
Association of the District of Columbia. 

Q. How long have you been a member of the Bar? A. 
Since 1953. 

Q. Were you a law school professor, at one time? A. 
I was. 

[106] Q. When was that? A. Between the period of 
1962 and 1966. 

Q. Where? A. Georgetown University Law Center. 

Q. What did you teach? A. A course in professional 
responsibility. 

Q. Do you know Mr. Hirschkop? A. I do. 

Q. Can you tell me in what connection, how you know 
him? A. May I say something for the record, with your 
permission? : 

I would like to say that I am here in the position as an 
attorney of the District of Columbia and as—put that in 
the record—as an ex-professor of law at Georgetown Uni- 
versity. I am not here in my official capacity as Execu- 
tive Director of the Bar Association. I am here as a past 
professor, a member of the Bar, and a friend of Mr. 
Hirschkop. 

What was your question? I have forgotten, after that dis- 
course. 

Q. The question is: For how long and in what connec- 
tion have you known Mr. Hirschkop? [107] A. I first 
knew Mr. Hirschkop at Georgetown Law Center. That was 
in 1954, 

Q. Was he a student there? A. He was a student there. 
He was in my class, professional responsibility. 

Q. Have you had close connections with him since? A. 

I have followed Mr. Hirschkop’s career with interest. The 
relationship is friendly. I can’t say we are close. We are 
friendly. For a number of years since 1953—I would like 
to say something about Phil in my class, if I may. 

Q. Surely. A. I remember Phil in my class. He was a 
very conscientious student and of course one of the things 


62 


we taught there was the duty of an attorney, the duty to 
the Bar, to represent an unpopular cause and unpopular 
clients and I think Mr. Hirschkop learned that lesson well. 

From my-experience at the Law School I know that he, 
on several occasions—one, I think with Professor Amtiua— 
went out as a student, in a task force, to represent clients, 
Negroes in racial cases. 

As I recall, he did that in his second year. Since that 
time—may I go on? 

Q. Surely. [108] A. Since that time, I have known 
Phil and I have followed his career and he has, in fact, 
represented a lot of unpopular causes in Washington, D. C. 
Scme of them, i think, have brought some personal hard- 
ship to Phil, and I think any lawyer who represents unpopu- 
lar causes is bound to—at least non-lawyers to be associ- 
ated unfortunately with causes of his clients, lots of times. 

In one particular case, Phil told me about, I know he had 
difficulty with his family. Mr. Hirschkop has represented 
the Nazi party, a cause which I think personally would be 
repulsive to Phil, but I think in that case, he did it as an 
attorney who is dedicated to propositions that are unpopu- 
lar, no matter how unpopular they are. The unpopular com- 
munity must be represented by somebody and Phil repre- 
sented them and I think, to a certain extent, he has been 
trying to explain this to his family ever since, but I think 
that is only one example of where Mr. Hirschkop has repre- 
sented what we consider normally unpopular causes. Ina 
number of cases I know about, he has done it on an indi- 
gent basis. 

Q. Let me ask you what your opinion is of Mr. Hirsch- 
kop, as a member of the Bar, with respect to his honesty, 
his integrity, and whether you think he is a credit to the 
[109] Bar; not only your opinion, but the reputation he 
has among people you discussed it with. A. In my opin- 
ion, I think he has the reputation of being an excellent 
attorney, fine moral character, conscientious and, most of 
all, I think it should be brought out that Phil has a quality 
that I think shouldn’t be overlooked in this hearing. We 
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have in this community today, a large group of people who, 
for one reason or another, I guess you would characterize 
as militant. At times this is reaching the type of militant 
student and the Association may try or I may try, but it is 
difficult because of the lack of communication. 

I think Phil has the skill not only to work with these 
militant groups which he has, in many demonstrations here 
in Washington, which we are all aware of, but he also has 
the capacity of working also with the organized community 
and with the Government in Washington, so that he can 
communicate as a bridge, so to speak, with the demonstra- 
tors and with the District Government. I am sure there will 
be others to testify better than I can on that, but he does 
do that and through Phil’s communication and bridge 
between the groups I think this has done much to eliminate 
the possibility of excessive violence in some of the [110] 
demonstrations here in Washington, D.C. 

MR. PAIR: I want this clear for the record that Mr. 
Hirschkop is not on trial and what you say about his repu- 
tation is very, very helpful, but he is not on tnial. 

THE WITNESS: I understand that. 

MR. PAIR: Things that have no particular relevance to 
this hearing, while they sound good, don’t really help us as 
much as your testimony about his reputation. 

THE WITNESS: I feel his reputation is good, excellent. 
He is well respected among attorneys and his reputation 
overall is excellent in the community. 

There may be times when some people may misinterpret 
the fact that Phil does represent unpopular causes, from 
time to time. There may be some feeling in that regard. I 
taught my class that this was a duty to do that. 

MR. PAIR: We understand that. 

MR. REIN: That is all I have. 

MR. KING: When did you say you taught? . 

THE WITNESS: ’62 to "66. 

MR. KING: That is when you first met Mr. Hirschkop? 

THE WITNESS: Yes, as a student. He was there when 
I was a professor. 
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CHAIRMAN JONES: Thank you. 
{111] WHEREUPON-— 


JULIAN REILLY DUGAS 


was examined and testified as follows: 


EXAMINATION 


BY MR. REIN: 

Q. Will you state your name, please, for the record? A. 
Julian Reilly Dugas. 

Q. And your address? A. 2020 Trumble Terrace, North- 
west. 

Q. What is your occupation? A. I am the Director of 
the Department of Economic Development, for the District 
of Columbia. 

Q. Are you a member of the Bar of the District of Col- 
umbia? A. I am. 

Q. How long have you been a member? A. Since 1950. 

Q. Were you in active practice of the law, prior to tak- 
ing a position with the Government? A. Yes. 

Q. How long have you been with the City Government? 
A. This time about two and one-half years. Prior to that, 
approximately ten years. 

[112] Q. Do you know Mr. Hirschkop? A. Yes. 

Q. Can you tell us how you know him, in what connec- 
tion, and for how long? A. I have know Phil approximately 
five years. I first came to know him, as a result of his repre- 
sentation of some prisoners in the Lorton Reformatory. 

After that I have had more direct contact with him, as a 
result of my coordination with some of the activities arising 
out of the demonstrations here in Washington. 

Q. When you say “coordinate”, were you doing that on 
behalf of the City Government? A. That is correct. 

Q. Who has Mr. Hirschkop represented? A. At various 
times Mr. Hirschkop has represented actual demonstrators, 
factions demonstrating in the city. 

Q. Have you had any other opportunities to observe Mr. 
Hirschkop’s conduct as a lawyer? A. I have had opportun- 
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ity to observe him as a lawyer, in some positions that would 
give me a chance to notice his decorum and manners. 

Q. From time to time, have you discussed Mr. Hirschkop 
with other members of the City Government with whom you 
{113] work? A. Yes, I have. 

Q. Can you tell me, on that basis, what is your opinion 
of Mr. Hirschkop and what is his reputation among others, 
with respect to honesty, integrity, character and so forth? 
A. My opinion of Mr. Hirschkop is that he is an honor to 
the Bar. His integrity is of the highest order. He is a man 
who can be trusted. His word can be taken, and we in the 
District Government, in these various demonstrations to 
which I have alluded, have come to depend on his word as 
something which we can make plans for. 

MR. REIN: That is all I have. 

CHAIRMAN JONES: Thank you, Mr. Dugas. 


WHEREUPON— 
KENNETH TAPMAN 


was examined and testified as follows: 


EXAMINATION 


BY MR. REIN: 

Q. Will you state your name and address for the record? 
A. Kenneth C. Tapman, 2122 Massachusetts Avenue, North- 
west. 

{114] Q. Where are you employed, Mr. Tapman? A. At 
the Department of Interior, in the Office of the Solicitor. 

Q. What are your duties there? A. I am responsible for 
the legal work, in connection with running the city parks, 
or the parks of the District of Columbia, administered by 
the National Park Service. 

In addition, I act as sort of a de facto counsel for the 
Park Police. 

Q. How long have you had that position? A. Since June 
of 1968. 

Q. Did you have any other position similar to that, prior 
to June 68? A. No, I graduated from law school, at that 
time. 
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Q. Are you a member of the Bar? A. Yes, I am. 

Q. What Bar? A. District of Columbia. 

Q. Since when? A. Since—I took the summer Bar of 
1968 and passed it. 

Q. Do you know Mr. Hirschkop? A. Yes, I do. 

{115] Q. Can you tell us ‘jn what connection you know 
him, and how you came to know him? A. I first came to 
know Mr. Hirschkop, in connection with the planning for 
the demonstration, the mass demonstration of November 
15, 1969. I was one of two Government negotiators for 
that demonstration and Mr. Hirschkop was the Chief Coun- 
sel for the New Mobilization Committee, and headed their 
Negotiations Committee. 

Q. Who was the other negotiator with you? A. John 
Dena from the Attorney General’s Office, Department of 
Justice. Extensive negotiations were carried on for Novem- 
ber, in which I found Phil, as has been said before, to be 
extremely honest and an aggressive advocate for his clients. 
At least in my mind, there is absolutely no question as to 
his integrity. 

Q. Have you had other dealings with him, other than the 
November 15th date? A. Yes, I have negotiated most 
recently for the demonstration that took place on May 9. 
Again, Phil and I are able, representing our respective clients, 
to honestly communicate with one another and I think, at 
least on my part, there is a great deal of respect. 

In addition to negotiating for the demonstrations, [116] 
Phil and I have spent a significant amount of time on the 
street, during the negotiations, in which he has done, I 
think, some remarkable things in avoiding—taking the ten- 
sion out of situations where there is possible contraint action 
or actual constraint action, between police and demonstra- 
tors. 

I have seen him break up small crowds that were circling 
around police officers, any number of times. He also did 
the same thing the day when I was at the D. C. Nine trial. 

Q. You observed the D. C. Nine trial? A. Part of it. 
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Q. What particular day were you there? A. I was there 
on a Friday and I believe on a Tuesday. 

Q. And you say you observed Mr. Hirschkop do some- 
thing on that occasion? A. On Friday, at one point in the 
trial, in the courtroom where the spectators were, a disrup- 
tion took place. The marshals attempted to remove some 
people from the courtroom. There was some pushing and 
shoving. The tensions were really high. When this first 
happened, Phil was extremely calm. Crowds of people, as 
I remember, were in the hall, and although really not organ- 
ized as to what they were [117] going to do, they were 
going to do something in the hall, because they didn’t like 
what was going on in the courtroom. I remember Phil going 
out through the crowd and asking people to keep things 
cool, and despite the fact that they were in a courthouse 
and pretty much confused about what could have been an 
ugly situation, people complied with his request. 

Q. In all of your relationships with Mr. Hirschkop, how 
would you characterize his attitude and his contribution to 
lawful processes? A. I think Phil and I both found it very, 
very difficult at times in these negotiations. We have had 
extensive discussions on the necessity for working within 
the system of Government and for Phil and myself working 
within the legal system. I think he is firmly dedicated to 
it, and I think he probably does more than many other law- 
yers do, in terms of—he doesn’t just do this in the court- 
room. He doesn’t just do it in legal matters. He takes this 
to the citizens, to the people, whether it is in the streets or 
gathered outside the courtroom anywhere, and he, by his 
example, I think contributes significantly to the lawful pro- 
cesses of our society. 

MR. REIN: That is all I have. 

CHAIRMAN JONES: Thank you. 


j118] WHEREUPON-— 


CAROLINE NICKERSON 
was examined and testified as follows: 


EXAMINATION 


BY MR. REIN: 

Q. Will you state your name and address? A. Caroline 
Nickerson. The address is 3821 Windam Place, Northwest. 

Q. What is your present occupation? A. I am a lawyer, 
presently employed by the Legal Aid Agency, in the Dis- 
trict of Columbia. 

Q. How long have you been so employed? A. Since 
April of this year. 

Q. Are you a member of the Bar of the District of Col- 
umbia? A. Yes, | am. 

Q. How long have you been a member of the Bar? A. 
Since January 1968. 

Q. Were you associated as co-counsel in this case, known 
as the D.C. Nine? A. Yes, I was. I was working with Mr. 
Bowman and Mr. Hirschkop, assisting them in representing 
the eight defendants whom they were representing. 

[119] Q. Were you associated with them, prior to the 
trial, as well as during the trial? A. Yes, I was. 

Q. Were you present throughout the proceedings? A. 
Yes, I sat at the counsel table and attended most of the 
bench conferences. 

Q. Did you attend all of the conferences in chambers, 
participating as counsel? A. I participated fully in all the 
proceedings. 

Q. Even though the record shows you as talking only 
occasionally. A. That is right. 

Q. Without repeating—just to cut this short—I think you 
have heard Mr. Bowman’s testimony, with regard to the re- 
lationship of counsel and himself and Mr. Hirschkop and the 
defendant, and without necessarily going through that, 
would you tell the committee whether your version of it 
would be pretty much his, and there is no need to repeat? 
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A. I can re-affirm everything that Mr. Bowman and Mr. 
McDaniels told you this morning. 

Q. I would like to take up two minor points which I 
think were not covered in their testimony. 

Do you recall some pretrial conferences in the [120] 
chambers of Judge Pratt, which occurred prior to the trial, 
and I think one of them has been transcribed? Apparently 
there is another that hasn’t been. A. There were two con- 
ferences. One on the Thursday preceding the trial and the 
other on the day before the trial. 

Q. Do you recall that, at one of those conferences—and 
I guess it would be the one that has not been reported—did 
Judge Pratt indicate, at that time, any predisposition of 
views he had, with regard to a motion, a pending motion, 
for the clients to represent themselves? A. Yes, he did. 

Q. What did he indicate? A. We discussed the matter 
of the request of, I guess it was five individuals, at that time, 
to represent themselves, and he indicated that there would 
be a hearing on it, on the first day of the trial, but he did 
say to us, at that time, and very clearly, that he was dis- 
posed to deny the motion for self-representation. 

The reason for doing so—I don’t recall the exact words 
but it was clear to me and the others, at the time, that he 
had decided that he did not wish to let any of the defen- 
dants represent themselves at the trial. 

[121] MR. PAIR: Who else was present? 

THE WITNESS: At the conference, Mr. Hirschkop was 
there, Mr. Bowman was there, and I do not recall whether 
Mr. McDaniels was there. I believe he was. 


BY MR. REIN: 

Q. Was Judge Pratt’s law clerk present? Do you know? 
A. I don’t recall. It is very clear—I have no doubt in my 
mind that that is what was said. 

Q. Had he indicated any reasons why he was taking that 
position? A. My feeling was that he was afraid of disrup- 
tions during the trial, as it came up at the conference on 
Thursday, and I believe someone else this moming men- 
tioned the fact that Judge Pratt indicated he had contact 
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with the police about security at the trial, and we were 
somewnat disturbed about that fact, at the time, on Thurs- 
day and fear of disruption seemed to be in his mind from 
the very beginning. 

That was one of the factors that entered into his inclina- 
tion to deny the Motion for self-representation. 

Q. During the course of the trial, did you observe any- 
thing on the part of Mr. Hirschkop that appeared to you to 
be disrespectful toward Judge Pratt? A. No, I did not. I 
would like to add, in addition, [122] that I observed Mr. 
Hirschkop’s trial behavior. I obviously worked closely with 
him throughout the entire trial, and outside of the court- 
room. In my opinion, not only did he not act disrespect- 
fully in the courtroom, but he played an active part, as some 
of the other witnesses have testified, in calming people 
down, urging them not to disrupt proceedings, and this has 
all been mentioned. I would like to mention something else. 
He did explicitly instruct the legal staff that they stay away 
from demonstrations. 

Q. When you say “legal staff’— A. I am referring to 
lawyers, myself included, as well as the law students who 
were assisting. We had a number of them in the courtroom. 

Q. A number of law students from Georgetown were 
assisting you? A. That is right. 

Q. Professor Bowman teaches at Georgetown? A. Yes, 
he does. 

Q. And Mr. Hirschkop also teaches? A. Yes, he does, 
and there were explicit instructions from Mr. Hirschkop that 
none of the legal staff was to associate with any of the 
demonstrators. This was not the correct role for the legal 
staff to play but he played an [123] active role in trying 
to keep things calm. 

Q. The record shows that Judge Pratt indicated, on the 
very last day of the trial, on February 10, that he was—after 
the verdict came in, that he was going to hold Mr. Hirschkop 
in contempt. 

Prior to his announcement of that, did anything occur 
that gave you any indication, or any awareness OTF feeling 
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that Judge Pratt thought Mr. Hirschkop’s conduct was con- 
temptuous? A. I was surprised and shocked by the announce- 
ment. The only indication we had was in the bench con- 
ference. I believe Judge Pratt said—that was the last day of 
the trial—when for the first time, he indicated that Mr. 
Hirschkop—that he considered his behavior disrespectful. 
That was the first time that I had any indication and, as I 
say, I had been there all the time—that he was even con- 
templating contempt. It was not clear to me that that is 
what he had in mind. He did not reply to Mr. Hirschkop’s 
questions. 

MR. PAIR: Is that the time at which he made the state- 
ment that Mr. Hirschkop was very close to the line? 

THE WITNESS: No, that was earlier in the trial. That 
is the only other incident. In that case he said, “You [124] 
are treading close to the line”—a clear implication in my 
mind— ; 

MR. PAIR: That he hadn’t crossed it? 

THE WITNESS: Right, and after that, there was nothing. 
I quite honestly was shocked at the announcement of con- 


tempt. I had worked closely with Mr. Hirschkop, I had been 
there all the time, and had no indication, from what 
happened in the courtroom. 

MR. PAIR: Do you recall what transpired, just prior to 
the time he said, “You are pretty close to the line?” 

THE WITNESS: I don’t recall right offhand. 


BY MR. REIN: 

Q. During the course of this trial, was there anything 
that occurred in the relationship between Judge Pratt and 
Mr. Hirschkop that gave you—observing it during this time— 
the feeling that there was something going on between them 
of an antagonistic or disrespectful attitude, or something 
that Mr. Hirschkop said that the Judge strenuously objected 
to? A. Absolutely not. There was no advance warning. I 
was really surprised and shocked when he finally did. 

Q. Aside from the one morning, did the Judge give any 
indication that he thought Mr. Hirschkop was disrespectful? 
[125] A. No, he didn’t. 
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CHAIRMAN JONES: Thank you. 
WHEREUPON— 


SUSAN HEWMAN 
was examined and testified as follows: 


EXAMINATION 


BY MR. REIN: 

Q. Would you state your name and address? A. Susan 
Hewman. I live in the District of Columbia, 712 A Street, 
Northeast. 

Q. What is your occupation? A. I am a student at 
Georgetown University Law Center. 

Q. Did you participate, in any way, in the D. C. Nine 
trial? A. Yes, I did. I was among the legal staff that was 
_that Miss Nickerson referred to before. There were four 
law students, I believe, who participated and aided the attor- 
neys in the preparation of the defense of the D. C. Nine. 

Q. And those included Mr. Bowman and Mr. Hirschkop 
and Miss Nickerson? A. That is correct. 

Q. Did Mr. Hirschkop ever give you and other members 
of the legal staff any instructions with regard to your [126] 
behavior, when in court? A. Yes, he instructed us, as Miss 
Nickerson indicated, that if there were any disruptions at 
all, we were not to be associated with them, and one 
instance comes to mind. This was the disruption on Friday 
afternoon that was mentioned before. After the courtroom 
had been cleared, I was standing near the demonstrators and 
Mr. Hirschkop came to me and instructed me to leave the 
crowd and indicated very clearly that if I were to be in any 
way associated with the demonstrators, that I could no 
longer be associated with the legal staff and no longer work 
with Mr. Bowman and Miss Nickerson on the case. 

He also particularly mentioned the fact that I was recog- 
nized by the people at the trial, as a member of the legal 
staff and my association with them would, if anything, en- 
courage their activities and that he wouldn’t tolerate that. 

MR. REIN: That is all. 

CHAIRMAN JONES: Thank you. 


WHEREUPON— 


MARGARET GOERTZ 
was examined and testified as follows: 


EXAMINATION 


BY MR. REIN: 

Q. Would you state your name and address? [127] A. 
Margaret Goertz, 4300 Old Dominion Drive, Arlington. 

Q. What is your occupation? A. I am a student at 
Georgetown Law Center. 

Q. What year are you in? A. Second 

Q. Did you have a role to play in this D, C. Nine trial? 
A. Yes, with Susan and two other students, we assisted the 
attorneys in the writing of trial memoranda. 

Q. Were you present throughout the trial, as a member 
of the legal staff? A. Yes, I was. ae 

Q. You were working under the direction of Mr. Bowman 
and Mr. Hirschkop? A. That is right. 

Q. Did Mr. Hirschkop give you any instructions or the 
staff generally, in your presence, any instructions with re- 
gard to the conduct he expected of you, while you were in 
court? A. Yes, he did generally. Susan stated he told us 
that we should not participate in any kind of disruptive acti- 
vity, and this was after it became obvious that these things 
could occur, and in the courtroom he told us that if [128] 
anything of this kind should happen, that we should leave 
by the closest exit. 

Susan has just related what happened in the afternoon—I 
believe it was Friday afternoon, when there was a commo- 
tion in the hall, after people had been asked to leave the 
courtroom. 

Mr. Hirschkop also approached me and said precisely the 
same thing to me that he had said to her, which was that 
I would have to either disassociate myself with this group 
of demonstrators or disassociate myself from the legal staff, 
and since this was my first trial experience, he made it clear 
to me on one other occasion when I did something in the 
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courtroom. I probably should have known better than to 
do it, but at the first recess he reminded me that, because 
the attorneys had been enjoined from speaking to the press, 
that this extended to those people on the staff, and he had 
seen me speaking with a member of the press while the 
bench conference was going on, so that I was doubly at 
fault. He made it quite clear that if we were not able to 
behave ourselves in a way that would give a good example 
to the people in the court, that we would be—he would pre- 
fer that we not be present. 

MR. REIN: That is all I have. 

[129] CHAIRMAN JONES: Judge Pratt? 

JUDGE PRATT: No questions. 

CHAIRMAN JONES: Thank you. 

MR. REIN: We have two witnesses who promised to be 
here today and one is Gilbert Hahn who said he would 
come here to testify but apparently he got stuck at a meet- 
ing. The other witness is from the firm of Covington & 
Burling and we hoped to have them here momentarily. In 
the meantime I have a number of— 

CHAIRMAN JONES: Those are character witnesses? 

MR. REIN: They will be character witnesses and I hope 
we can get to them, if we have a short recess. : 

While we are waiting for them, I would like to hand to 
the Committee letters that I have from a considerable num- 
ber of people, both defendants at the trial, and people who 
observed the trial. All of them are from out of town and 
all have indicated that if circumstances permitted, and if the 
Committee desired, they would be perfectly willing to come 
here to testify but, within the time available, we could not 
get them here to testify, and I have their letters instead. 

I can just hand you this packet of letters and I will indi- 
cate, as I hand them to you, what they are. 

[130] CHAIRMAN JONES: It might be well, if I could 
do that. 

MR. REIN: They all bear on their observation of Mr. 
Hirschkop’s conduct during the course of the trial. These 
are not people who know Mr. Hirschkop. 
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CHAIRMAN JONES: I would suggest that you might do 
this. You might read one letter that you think sort of is 
illustrative of a spectator’s opinion and then you can say 
that these other letters are along the same line, if that will 
satisfy you. 

MR. REIN: I think so. Then I will hand them to you. 

I have letter here which I would like to read. It comes 
from a spectator, Reverend Philip A. Smith, who is the 
Pastor of St. Peter’s United Church of Christ in Buffalo, 
New York. The letter is dated March 10, 1970. 

He states: 

“Gentlemen: 

“I am writing this letter on behalf of Mr. Philip Hirsch- 
kop, whose standing—” 

MR. KING: Who is it addressed to? 

MR. REIN: “Gentlemen.” 

MR. KING: Who did it come to? 

[131] MR. REIN: It came to Mr. Hirschkop. These are 
photostats. We have the originals, of course. 

“J am writing this letter on behalf of Mr. Philip Hirsch- 
kop, whose standing as an attorney is being questioned 
because of his conduct at a trial in Washington, D. C., 
before Judge John Pratt. I want to state at the outset 
that I do not know Mr. Hirschkop personally, nor in any 
context apart from this trial at which I was present. Nor 
am I in any way qualified as an authrotiy on legal 
etiquette. 

“Nevertheless, I was present at the trial in which Mr. 
Hirschkop was cited for contempt, I paid as careful atten- 
tion as possible to what occurred there, and I would take 
strong exception to the charges now pending against him. 
Far from being either antagonistic or contemptuous to 
the bench, I was rather disturbed by Mr. Hirschkop’s sub- 
dued and detached manner. I believe a defense attorney 
is to serve as a partial and strong advocate for his clients, 
and I thought Mr. Hirschkop’s presentation was too neu- 
tral in this instance. It is now my understanding that his 
attitude was [132] at the request of his clients, who 
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wanted, hoped, and were assured that they would be able 

to speak for themselves. This only reinforces my original 

conviction that there were no grounds to warrant Judge 

Pratt’s severe censure, and that Mr. Hirschkop is unjustly 

accused. 

“I would be most willing to support any effort to 
establish the truth of the events of this trial, and sincerely 
believe the above statement is an accurate description of 
what transpired. If there is any further light I can shed 
on this matter, please feel free to call on me.” 

Next I have a letter which I will not read. It is from 
Father Robert Eldred on the letterhead of St. Peter Church 
which is located in Harper Woods, Michigan. This is 
addressed “To Whom It May Concern.” 

I have a letter which is not on any letterhead, but it is 
printed, hand-printed and signed by Judith C. Julian, Kansas 
City, Missouri. 

CHAIRMAN JONES: Were these people spectators? 

MR. REIN: These were spectators and in the letters 
themselves, they indicate the extent to which they witnessed 
the trial and they state whether they were present through- 
out [133] the whole trial. Some were present for four 
or five days, and they do spell that out. 

CHAJR2MAN JONES: I see. Fine. 

MR. REIN: I will read just one sentence from this letter, 
referrring to Mr. Hirschkop: 

“He at all times conducted himself in a wise, respectful 
manner to the entire court. He was very respectful to 
Judge Pratt, both as a judge and as a person.” 

I have a letter signed by Stephen J. Halaiko on the letter- 
head of Borromeo Seminary in Wickliffe, Ohio. I might add 
that, because of the nature of the proceedings, the defendants 
were all associated with the Catholic Church, in one way or 
another. The spectators were all people from the church, 
religious orders. 

This one is signed by Sister Virginia Williams from Chica- 
go, Llinois. I will read very briefly one short paragraph: 
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“There were several times when tension was rather high 
among the spectators. On Friday afternoon, immediately 
after the courtroom had been cleared, the majority of the 
spectators remained clustered around the courtroom door. 
The situation [134] was volatile and could easily have 
been ignited. However, I personally heard Mr. Hirschkop 
strongly urge one of the leaders of the D. C. Nine Defense 
Committee to help get peopie moving away from the area 
and out of the building. He proceeded to work toward 
that himself.” 

This is a letter signed by Reverend Joseph Mulligan, S.J., 
on the letterhead of the School of Theology of Loyola Uni- 
versity in North Aurora, Illinois. It is pretty much along 
the same lines. 

I have a hand-written letter, signed by Glen Clark, 
Clinton, Ohio—Cleveland, Ohio, along the same lines. I have 
a hand-written letter signed by Barbara Shapiro Dougherty, 
from Hamburg, New York. 

Another letter signed by Reverend Paul Mayer from New 
York Theological Seminary, Department of Lay Theology. 

A letter from Mrs. Caroline Darst, 38 Pratt Street, Allston, 
Massachusetts. 

This is a letter, signed by one of the defendants, Michael 
Dougherty. Do you know where he comes from? 

JUDGE PRATT: Hamburg, New York, I believe. 

MR. REIN: I think I would like to read this letter, indi- 
cating the defendant’s position, with respect to Mr. [135] 
Hirschkop: 

“Recently I was defendant in a trial in Washington, 
D.C. Although I deserved to defend myself the Court 
insisted that I be represented by Mr. Philip Hirschkop in 
that litigation. It was my misfortune to be in conflict 
with the Court on this issue, and the misfortune, it has 
proved, of Mr. Hirschkop to be unavoidably shoved be- 
tween two parties at odds in a serious and electric setting 
over what each considered a fundamental point of truth. 
As I can personally testify, and as the court record must 
show with almost cloying repetition, Mr. Hirschkop made 
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every effort a man could make to extricate himself from 

the impossible situation in which he found himself. Fail- 

ing this, he did not throw up his hands at the absurdity 

of his position—or non-position as it really was—but tried 
to salvage whatever fragments of credibility there remain- 
ed after the wreckage in that room for a court of justice. 

And he did this in spite of constant rejection by his 

clients and continuous threat and scrutiny by the judge. 

The court record will show numerous and [136] exact 

evidence of the steady good faith Mr. Hirschkop practiced 

in this inhospitable environ—and how he perhaps more 
than any other person in the court, tried to protect this 
instrument of justice from outrage, ridicule, or plain abor- 
tion. I have chosen in this note not to cull instances 
from my own inaccurate mental record, but rather to 

share with any who care the sensibility with which I 

would read the within record. 

“J think it must be added that I wish I were notable 
to say such things of Phil Hirschkop. I do not think that 
the Court as it showed itself under John Pratt deserved 
the respect of a person who values justice. I do not think 
that a person like Phil Hirschkop should stand as moral 
warrantor of the Court when it is so expensive to justice 
or truth. I do think, however, that that is what he did. 
If that doesn’t commend him to anyone else, it should 
at least put him in good stead among those whose vested 
interest is the law.” 

Here is a letter from another defendant, Daniel Begin. 
That was the defendant that I think Mr. McDaniels indicated 
he had been appointed to represent. 

[137] We have a letter from a spectator, Daniel Zaloga, 
St. Ignatius Loyola Church, Houghton, Michigan. 

Here is one from an observer, Sister Annette Connor. It 
doesn’t seem to have an address on this letter. I suppose 
it was on the envelope. 

There is one from Jerry Elmer and it comes from 339 
Lafayette Street, New York, New York. 

Another one from Suzanne Williams, from Amherst, 
Massachusetts. 
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Another one from Father Harry Bury of the New- 
man Center, University of Minnesota. 

Another letter from Sister Joellen Marie Creighton of 
Saint Martin de Porres Convent in Detroit, Michigan. 

And a letter from Christine Marie Struminski—just a copy 
and no address on that one either. I am sure we can furn- 
ish that to the Committee. 

We have one other witness who just came in, if you wish 
to proceed—unless you wish to study the letters further. 


WHEREUPON— 


DAVID B. ISBELL 
was examined and testified as follows: 


[138] EXAMINATION 


BY MR. REIN: . 

Q. Would you state your name and address? A. David 
B. Isbell. I am an attorney and the address is 888 - 16th 
Street, Northwest. 

Q. What firm are you with? A. Covington & Burling. 

Q. Are you a member of the District Bar? A. I am. 

Q. How long have you been a member of the Bar? A. 
Since 1957. 

Q. Are you acquainted with Mr. Hirschkop? A. I am 

Q. Can you tell us briefly the nature of your acquain- 
tance and how long you have been acquainted with him? 
A. Yes, I have been acquainted with Mr. Hirschkop essen- 
tially through the American Civil Liberties Union in which 
I have been active since 1961 and in which, to my know- 
ledge, he has been active. I think I first became aware of 
him around 1962. He may very well have been active, prior 
to that. 

Q. Do you hold a position in the American Civil Liberties 
Union? [139] A. Several. I am a member of the Board 
of the National organization, Vice Chairman of the National 
organization, member of the Executive Committee of the 
National organization, and also hold all three corresponding 
positions in the Local organization. 
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Q. Does Mr. Hirschkop— A. Mr. Hirschkop also is a 
member of the Board, and an affiliate member of the Board 
of the National organization, and has been a Board member, 
affiliated for at least two years, I think longer than that, 
and also of the National. 

Q. You were telling us of your acquaintance and your 
association with Mr. Hirschkop. A. I first became acquainted 
with him. in connection with the case for which he had re- 
sponsibility and I had sort of initiated responsibility for the 
ACLU, and I think it was in 1962 or thereabouts. It was a 
case which I was responsible for getting attorneys to handle, 
and Mr. Hirschkop undertook to handle it. It was a case 
of Loving vs. Virginia, and was eventually successful in the 
Supreme Court. It was a challenge to the Virginia anti-mis- 
cegenation statutes and the Court upheld it. 

Q. To cut it somewhat short, on the basis of your asso- 
ciation with Mr. Hirschkop, and your knowledge of him, 
[140] do you have an opinion, with respect to Mr. Hirsch- 
kop’s character, as an attorney and member of the Bar, and 
also could you, at the same time, indicate what his reputa- 
tion would be among other members of the Bar with whom 
you might have had occasion to discuss him? A. Well, I 
certainly have an opinion as to his character and profession- 
al integrity, and I think I can speak for his reputation in 
the circumstances in which I have known him. 

Let me add one aspect to our acquaintance. We have 
always served on at least one committee together, and we 
have frequently been engaged in the same difficulty in the 
same matters with which the National and Local Boards 
have dealt—and frequently on opposite sides of the matter, 
which I think tends to give you a better perspective of a 
man’s professional qualities than simply working on the 
same side. 

I think highly of his character, both personal and pro- 
fessional. I often disagree with him on the merits of a par- 
ticular issue that may be presented to the ACLU, but I have 
never had any question about the quality of his thinking 
or the quality of the professional skills that he brings to 
bear. 
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His reputation, certainly his reputation in ACLU. [141] 
is of the very highest and he has shown a remarkable degree 
of devotion to public service and a quality without which 
the organization could not exist, a quality obviously which 
is particularly prized within that organization. 

MR. REIN: I have nothing further. 

CHAIRMAN JONES: Judge Pratt? 

JUDGE PRATT: No questions. 

MR. REIN: If we can have about a ten-minute recess, at 
this time, I can check up on where we go from here. 

(Short recess.) 


WHEREUPON— 


GILBERT HAHN, JR. 
was examined and testified as follows: 
EXAMINATION 


BY MR. REIN: 
Q. Will you state your name and address for the record? 


MR. PAIR: The gentleman is well known but state it for 
the record. 

THE WITNESS: My name is Gilbert Hahn, Jr., 3022 
University Terrace, Northwest. 


BY MR. REIN: 

Q. What is your present occupation? A. I am an attor- 
ney and also part-time chairman of [142] the City Council. 

Q. What is your law firm? A. Amram, Hahn and Sund- 
lyn, 700 Colorado Building. 

Q. How long have you practiced law? A. Since 1948. 

Q. Do you know Mr. Hirschkop, sitting next to me? A. 
Yes, I do. 

Q. Could you tell us how and to what extent you know 
him? A. Yes, I met Mr. Hirschkop in November of 1969, 
when he was acting as counsel, I believe, for the Mobiliza- 
tion Rally in November 1969. I have had occasion to see 
him subsequently, as recently as May 9, I believe it was, in 
connection with the demonstration of that weekend. 

Q. What was your role? A. As Chairman of— 
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Q. You were meeting with him, and what were you 
representing? A. Chairman of the City Council, in connec- 
tion with the arrangements for this weekend. Many of the 
city officials, of whom I was one, had occasion to meet 
with Mr. Hirschkop. 

Q. Did you have an opportunity and have you, on occa- 
sion, discussed Mr. Hirschkop with other city [143] officials 
and had an opportunity to learn his reputation among them? 
A. Yes, the answer is that, during the occasion I talked 
with other officials and my own observation was that Mr. 
Hirschkop was of substantial service to the community, dur- 
ing these two occasions and others in which I was not 
involved in helping to create a very important climate for 
good in the city. 

I was very impressed by what Mr. Hirschkop did, and 
efforts he made in the street for the city, to prevent dis- 
order and violence. 

Q. Would you consider, on the basis of your observa- 
tion and what you know of Mr. Hirschkop’s reputation— 
do you consider him to be a credit to the Bar of the Dis- 
trict of Columbia? A. On the occasions I had to dea with 
him directly, yes. 

Q. And also the reputation that you think he had with 
other city officials? A. Yes. 

CHAIRMAN JONES: Judge Pratt? 

JUDGE PRATT: No questions. 


[144] WHEREUPON- 


ERBIN CROWELL 
was examined and testified as follows: 


EXAMINATION 
BY MR. REIN: 
Q. Would you state your name and address? A. Erbin 
Crowell, 7309 Ninth Street, Southeast. 
Q. What is your occupation? A. Freelance writer, asso- 
ciate editor of the D. C. Gazette. 
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Q. What is the D.C. Gazette? A. It is a bi-weekly news- 
paper, published on Capitol Hill. 

Q. When does it come out? A. Every two weeks. 

Q. Did you, as an editor of the D. C. Gazette, cover the 
trial of the D. C. Nine? A. Yes, I sat there every day of 
the trial with the exception of one afternoon. 

Q. Do you recall what that afternoon was? A. The first 
day, when there was some question as to whether the jury 
selection would be completed and the trial began, and I had 
to take a day off and I did, and nothing [145] happened 
that day. 

Q. Did you observe Mr. Hirschkop—did you have an op- 
portunity to observe Mr. Hirschkop’s conduct, in the court, 
throughout the trial? A. Yes. 

Q. On the basis of that observation, did you ever observe 
any action on his part which appeared to you to be disre- 
spectful to Judge Pratt? A. No. 

Q. How would you characterize his attitude in court to- 
ward Judge Pratt, as it appeared to you, as a member of the 
press? A. Well, I noticed nothing that was even illmannered. 
As I mentioned to some reporters, there were cases in which 
Mr. Hirschkop’s attitude seemed a bit passive. I didn’t know 
what to expect, because of the circumstances in which his 
clients were attempting to represent themselves. There were 
occasions on which I think an attorney would have been on 
his feet more than Mr. Hirschkop was. I didn’t hear what 
went on at the bench conferences—any of that—but anything 
that was observable from the spectators’ section, or the first 
row where I was sitting, I noticed nothing out of the ordin- 
ary, or anything that would cause anyone any concern. 


[146] I was completely surprised, as were two or three 
other colleagues of the press, who were sitting with me, at 
the end of the trial, when there was a contempt citation. 
We didn’t expect that at all. 

Q. Did you observe, at any time, Mr. Hirschkop’s con- 
duct, with respect to the defendants or the audience gen- 
erally, with respect to any discourtesy or disruptions that 
might have been going on, while you were there? A. Gen- 
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erally—I didn’t hear any specific communication between 
them, but I can say that generally I do recall Mr. Hirsch- 
kop turning to the audience, or at least to the first row 
where there .were press people and I think some of the 
defendants or people involved with the defense and some 
of the staff, and he would motion to them to stop talk- 
ing. a motion like this (indicating). 

The same kind of attitude was exhibited in the halls 
where sometimes large numbers of people would come out 
there, but that is all I observed. 

MR. REIN: That is all. 

CHAIRMAN JONES: Judge Pratt? 

JUDGE PRATT: No questions. 

MR. REIN: I would like to direct the Committee’s 
attention to a copy of a letter dated February 17, 1970 
[147] which was written by Mr. Hirschkop to Judge Pratt, 
which was attached to our Answer. 

CHAIRMAN JONES: We have a copy. 

MR. KING: I got a copy. I would like to see it again. 

MR. REIN: I would like to direct the Committee’s atten- 
tion to that letter. 


WHEREUPON— 


PHILIP HIRSCHKOP 
was examined and testified as follows: 


EXAMINATION 


BY MR. REIN: 

Q. Have you recently read that letter, Mr. Hirschkop? 
A. Yes, I have. 

Q. The letter was attached to your Response to the 
Committee and was given under oath. 

Now, did you look through that letter and indicate 
whether or not you would testify that that letter represents 
the testimony you would give here, with respect to your 
attitude at the trial? A. Yes, it would. 

Q. During the course of this trial, did you have any in- 
tention of disrupting the trial, at any time, Mr. Hirschkop? 
[148] A. No. 
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Q. Did you have any intent to be disrespectful toward 
Judge Pratt? A. No, I did not. 

Q. Did you take any steps, during the course of the trial, 
to try to get your clients—I think you have heard the testi- 
mony about the relationship between your clients, as testi- 
fied to by Mr. Bowman. 

With that in mind, did you, at any time, during this trial, 
make efforts to get your clients not to disrupt—not to be 
disruptive—and to indicate the proper respect toward Judge 
Pratt, as a member of the court? A. Yes, on a number of 
occasions. 

Q. Can you give us some instances of that? A. The trial 
began on a Tuesday. On Thursday, at the conclusion of 
the court, the prosecution rested its case. One of the defen- 
dants—I think it was just after the Judge left the bench— 
one of the defendants said, “Well, let’s stay and talk about 
what happened.” In fact, what occurred was a kind of a 
sit-in in the courtroom. I went to the defendants and asked 
them to leave but they wanted to discuss going to the park. 
It was at that moment that the remark was made, referred 
to earlier. That is what they didn’t want, [149] they didn’t 
want me to represent them. 

I went among the people and asked them to leave and 
they did, at my request. The following day was the Friday 
that was referred to. Late in the afternoon someone stood 
in the back. I was sitting—my left side was to the back, 
and I think a young man at my right, as I faced the back 
of the court—a young man objected to something that the 
Judge had just ruled on and then there was an altercation. 

I didn’t see what happened but when the defendant came 
to the rail, the other defendants charged up and I saw an 
altercation going on and I put myself between them. 

Some of my students were there and I asked all of them 
to please leave by the side door because it looked like some- 
thing was going to happen and the marshals were having 
difficulty. The assistant marshal—I don’t remember his 
name—he is a very tall gentleman with a southern accent 
and a crew cut, came and asked me if I could help. 
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I went among the people. It was more hysteria than any- 
thing. A law student was crying. I put my arms around 
her and got her out of the courtroom and asked one of the 
legal team to take her to the lounge. 

Then I went back among the people and asked one or 
two to leave as a personal favor to me and persuaded most 
of [150] them to leave. A few were left and the marshal 
had to put his hand on the arms of people to get them out, 
to get them to leave. I don’t think anyone had to be 
dragged out. 

One incident which disturbed me greatly and I don’t 
know if I showed it or not, but one of the clients referred 
to the Judge by his first name and I interceded. 

Q. What client was that? A. Sister Malone. A number 
of times at the bench conferences, after the clients were 
there, they would break in on one or two occasions, parti- 
cularly the last bench conference. I can’t remember which 
one but he got very obstreperous, I thought, and proceeded 
to try to argue with the Judge, and there were two or three 
other people talking and I said, “at the bench conferences, 
let us do the talking.” 

This happened a number of times and when they occurred, 
the Judge asked me a couple of times to go back to the lock- 
up and see if they wanted to come outside, which I did, a 
number of times. I went back into the chambers to see the 
Judge personally to ask if somebody’s wife could go to the 
jail and I acted as intermediary at Bill’s instructions. 

Q. Bill who? A. Bill McDaniels. On the question of 
pleas, realizing [151] it was a very difficult trial, and there 
was no question of the event having occurred, I felt strongly 
that a plea should be entered. The reason these people were 
in 2 courtroom was so they could state their views as to 
what was wrong with the system. I was convinced they 
could do this although the Judge indicated that he felt they 
should have full rights of allocution, and I told him that we 
had two misdemeanors and | thought it might cut down the 
aggregate sentences. 
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Unfortunately, we were not able to do that, as it 
developed after the first Tuesday. In essence, they would 
talk to us—some nights we would go until three or four 
o’clock in the morning and try to persuade them to do this 
or do that and when it came to making a decision, then 
they would ask us to leave. They wouldn’t announce that 
decision until the next day. On the Thursday, the first 
week of trial, the prosecution asked us for stipulations on 
the amount of damage which we, as lawyers were not going 
to make out of hand. It was just a matter of the Court 
having those people there. The prosecution wanted it 
directly from our defendants. He himself was treating us, 
at this point, as intermediaries, but not having the authority, 
we wanted to try to persuade the people—they had access 
personally to the prosecutor, if they would make a stipula- 
tion and we would [152] make that stipulation in court. 

There was an incident that the Judge mentioned this 
morning, where Mr. Dougherty and another defendant were 
held in contempt, on the last day of the trial, for jumping 
over the rail. Something had happened. I remember that 
at that point, I was encouraging the defendants to rest the 
case, to submit the case. We had difficulty on Friday after- 
noon. 

I didn’t take much part Monday and the nature of the 
argument was such that it was difficult to understand. 

On Tuesday morning, something happened—I don’t recall 
what. Mr. Dougherty and Arthur Melville stood up and 
addressed the Court and the Court warned them that should 
they try that again—we told them what the Court had said 
would happen. In fact we counseled them not to stand but 
to try to speak through us. They stood up and asked to 
address Judge Pratt. Judge Pratt, in accordance with his 
ruling, had warned them, said that they were in contempt. 
They made just a very few comments and they left the 
courtroom. They were put in the lock-up. 

The Judge then gave them the option of coming back 
at their own will. They remained in the lock-up, feeling 
that if they came back they would have to address the 
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Court [153] and it would be an exacerbated situation. 
At that point I went back several times between the Judge 
and them, with the message and answer tot 

I guess Friday. all morning, and Monday, all morning, we 
did work with the pleas. Seven were willing to plead, but 
this was a very unique group. I have represented a lot of 
dissenters, people who have difficulty with society, and a 
lot of religious people, but this was 2 difficult group in that 
they felt they had to act together. They were very diverse 
personalities and I did the best I could with them. 

Q. Did you ever encourage any of the defendants— 
encourage or suggest to them that they should either disrupt 
the proceedings or be disrespectful to the Court? A. That 
would be against everything I have ever done or believe in. 

Q. Did you do to the contrary? A. Yes, I really believed 
they would represent themselves, that they would be allowed 
to represent themselves. prior to Monday, the day before 
the trial, and we had told them several weeks—I think pro- 
bably 2 month before they raised the question. 

They asked at 2 meeting, could they represent themselves, 
and we said, “Oh, yes, there is no problem, if {154] that 
is what you want to do. We can withdraw.” 

And they said, “Well, we would like to continue for the 
pretrial.” 

And we then assumed, as things went on, we would go 
through the trial. An error, on my part, was making that 
assumption. 

Several weeks before trial, four of them came to us and 
then a fifth, and then the other four, but when we got to 
the point where they couldn’t represent themselves, they 
then came to us and said, “What are our alternatives? What 
is your recommendation?” 

We recommended a plea as we had before. The alterna- 
tives were several that they could have followed, one of 
which was in fact, “Well, you can do what they did in Chi- 
cago,” but all lawyers agreed, at that point, that should 
they elect to do that, we didn’t want to take part in the 


case and would ask to be released. We were serving with- 
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out fee. We felt they deserved representation, somebody 
they could trust. 

That was rejected out of hand by all the lawyers and all 
the clients. What they sought to do was to make a record. 
I really find difficulty in putting it in their language. They 
were going to try and represent themselves, and again we 
insisted if they did that and if one of them were [155] to 
ask the Judge, “Can I ask a question of a witness?” And 
he said, “Sit down,” they were going to sit down. 

Unfortunately what was discussed with the lawyers pre- 
sent, then later they would make their own decisions when 
we weren’t present and we were unable to anticipate what 
would happen in the courtroom. 

MR. REIN: That is all. 

CHAIRMAN JONES: Are there any questions? 

JUDGE PRATT: No questions. 

CHAIRMAN JONES: I have none. 

Mr. Pair? 

MR. PAIR: No. 

MR. KING: No questions. 

Yes, I would like to address one question on a point that 
is troubling me, about the allegations with respect to the 
attitude of the Court having made up his mind concerning 
everything except the impositon of sentence. That was ex- 
plained this morning. If you care to, I would like to discuss 
that. 

THE WITNESS: I feel maybe that may be the core of 
the whole difficulty here, and I just didn’t say it well 
enough. I felt that Judge Pratt had decided several things. 

I felt he told us in chambers he was talking to police [156] 
authorities to maintain order in the courtroom. I had no 
reason, then or now, to believe that it was any other reason. 

From reading the newspapers, I got the impression he had 
read prior accounts. At one point it was mentioned in 
chambers, in a pretrial conference, what would be our de- 
fense. We wanted a memorandum on it, and spoke for it, 
and he said, “You are not going to deny their guilt.” I 
believe he had read the newspaper account. He said, “They 
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are not going to deny that they did it.” 1 don’t think he 
mentioned guilt, and the impression I got, I deeply believed, 
was that Judge Pratt was convinced they had done it. No 
one was denying that, but they had made up their mind 
wouldn't represent themselves on Monday and he told us, 
leaving chambers. that he would not let them represent 
themselves if he could avoid it, or words to that effect. 

What I guess I was inarticulate about in the motion was 
that it had nothing to do with him as a person, just that 
I guess, being human, you hear things and get notions and 
I felt he had done that. I had no reason to believe then or 
now, nor do I believe, that the Judge had done anything in 
that trial but try to run a decent trial. I don’t know how 
to describe that trial. There was terrible confusion. 

MR. PAIR: It was a difficult trial, I gather that, [157] 
and I don’t think anyone questions your sincerity in repre- 
senting your clients, but it is just that those are the things 
that do disturb us a little bit. 

THE WITNESS: With regard to that, I generally do not 
mean disrespect to the Judge. He did misjudge me on that. 
He was trying very, very hard to be fair and it came across 
very clearly from our side. It was very obvious. 

MR. KING: When you indicated that he had already made 
up his mind about the guilt or innocence, as I read the re- 
cord, he had made up his mind about the defendants going 
to represent themselves and nothing else was indicated to 
you that he had made up his mind. Was there anything else? 

THE WITNESS: Not everything is on the record. 

MR. KING: Do you understand what I am driving at? 

THE WITNESS: Yes, I do. He indicated reading prior 
newpaper articles and he said to us before we ever intimated 
that they would, that they did not deny the fact, he said, 
“They are not going to deny the facts, are they?” I was 
somewhat upset by that, since they were talking to the press 
daily, and I was concerned about what might get into the 
press. They were not enjoined, although the Judge could 
have done that. 
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MR. REIN: If I can interject a point, you said {158] 
the Judge had made up his mind on guilt or innocence. 
Apparently there seemed to be no question in anybody’s 
mind. 

MR. KING: He said enough—“I can’t get a fair trial here, 
because you have already made up your mind. Everybody 
admits they were guilty.” 

MR. REIN: Guilty in a certain context. They thought 
they had a certain legal issue to present. 

MR. KING: I am talking about Mr. Hirschkop’s attitude. 
MR. REIN: Mr. Hirschkop’s point would be that the 
Judge had made up his mind on the legal issues, not on facts. 

There was no dissent about facts. 

CHAIRMAN JONES: What was the charge in the indict- 
ment? 

MR. KING: Second degree burglary and destruction of 
private property. 

MR. REIN: One other point that I was trying to make 
earlier—I don’t think that when a lawyer makes an argument 
that the Judge should disqualify him. I don’t think he 
should make it, under the peril that if the argument is un- 
successful, or found to be wrong in law, that he does it at 
the peril of disciplinary proceedings. I think the only ques- 
tion is whether he is doing it in good faith. 

[159] CHAIRMAN JONES: Mr. Hirschkop, you started 
to say, when Mr. Rein was asking a question, that you 
wanted to add something. 

(Discussion off the record.) 

THE WITNESS: Mr. Jones, I guess all I was going to add, 
I said it already in a way, is that it would be—that it was 
that had I reacted differently than I would have in any other 
circumstances, it would be against everything—I have gotten 
tear gassed in the street. I have been down south a number 
of times in difficult cases. Everything I have tried to do in 
my career, most of which has been free work, to show dis- 
respect to this Judge or any other Judge—surely if some 
words, some language changed, in retrospect, I would change 
that, but I think it is very important. You understand, the 
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Committee understands, and the Judge understands that | 
didn’t mean disrespect. I did the best I could. Maybe ! 
was wrong, but I did the best 1 could to have a trial. 

It is a difficult line; I walked between people who are 
dissenting and the people who are in the establishment or 
the order, or the courts. Very often I find it is a lack of 
understanding between the two. By one I am called too 
radical and by the other too establishment, and it is a [160] 
very difficult line to walk, without discourtesy. In this trial, 
I did not mean discourtesy to the Judge. I feel deeply, and 
1 hope he appreciates that. 

CHAIRMAN JONES: I there anything further? 

(Discussion off the record.) 

MR. REIN: After the contempt citation—not only prior 
to. but without any knowledge that anything was happening 
under the contempt citation, I think the letter was, on the 
fact of it, just a letter without asking anybody to do any- 
thing. 

I do want to say that in the present posture, I think I 
indicated earlier that we are rather rushed at this date, and 


we could use more time for preparation. 

I find that, among the witnesses we had intended to call, 
there was one witness whom we thought kind of important 
who had agreed to come although he had no special desire 
to come. 


That is Mr. Duncan, former Corporation Counsel. 

CHAIRMAN JONES: What would be the nature of his 
testimony? 

MR. REIN: Character testimony. 

CHAIRMAN JONES: The same as the others, along the 
same lines? 

[161] MR. REIN: Evena little stronger. 

MR. PAIR: Let the record show that if he was here he 
would so testify. 

MR. REIN: That could be supplemented by a letter. 

CHAIRMAN JONES: We will certainly consider that if 
Mr. Duncan appeared to testify, or if you would like to sub- 
mit a letter, we would be glad to have that letter, either 


93 


way you care to do it. All of this testimony, character 
testimony, is somewhat cumulative. All these people speak 
highly and favorably of Mr. Hirschkop’s reputation, so I 
assume that if Mr. Duncan were here, he would also testify 
to that effect, maybe a little stronger than the others have 
testified. 

MR. REIN: The only other thing that I can suggest is 
that there may be one or two others whom we have not 
had an opportunity to contact and I ask for the permission 
of the committee that they submit letters. 

CHAIRMAN JONES: We would be glad to receive them. 
MR. REIN: The only other thing we had was another 
reporter. Let me say this, that we did have another report- 

er from WTOP Television, who indicated that if he came 
and testified, he would say substantially—this is Mr. Gordon 
Peterson—and his testimony would be that Mr. Hirschkop 
did [162] nothing that appeared disrespectful. This re- 
porter wouldn’t do this without being subpoenaed. He was 
making the special point that the press should not come 
and testify voluntarily on these matters. We didn’t explore 
the business of subpoenaing him, and perhaps if I can make 
a citation to that effect, it might suffice. 

CHAIRMAN JONES: I think it would. 

MR. REIN: Gordon Peterson, with WTOP, as I under- 
stand, attended the complete trial and he would say that, 
from his observation, as a reporter, he saw nothing in Mr. 
Hirschkop’s conduct that constituted to him, as a member 
of the press, disrespect to the Court or an attempt to de- 
grade or bring the Court into disrespect, before the public. 

CHAIRMAN JONES: Judge Pratt, do you have any 
questions. 

JUDGE PRATT: I don’t have any questions. 

MR. PAIR: No questions. 

MR. KING: “I am afraid of making the system rotten 
by not being able to do my job, that is, representing people, 
and that is what I am here for. I am not here to grease the 
wheels of the court.” 

You said that, didn’t you? 
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THE WITNESS: Yes, sir. 

[163] MR. KING: What did you mean by it? 

THE WITNESS: | felt we weren’t able to function be- 
tween the Court and the people, like we were, that we just 
weren't able to provide the normal services that a lawyer 
provides, to the point that we should have been released 
from the case; that the Court had held us partially, it 
appeared to me at the time, to act as kind of a policeman 
of the people, responsible for their conduct. I felt deeply 
that these were the type of people we couldn’t control. 
They would be disruptive, not bland, but I don’t know how 
to describe it, Mr. King, dealing with extreme consciences. 

MR. KING: I understand your position. I have been in 
that position for a long time. 

MR. PAIR: The word “rotten” was an unhappy choice 
of words. Is that what you are saying or in what respect 
would the system become rotten, do you think? It was an 
unfortunate choice of words. 

THE WITNESS: I didn’t mean a reflection that the Judge 
was going to take part in a rotten action. It was just a choice, 
spur of the moment, no intended connotation toward the 
Judge, personally, or the Court itself personally. I think if 
you read the voir dire for instance, a day and a half of voir 
dire that the extensive contacts between myself [164] and 
the Court, which were extremely polite, and that went very 
smoothly. That was the ordinary process. It wasn’t strained, 
but I actually did not mean any reflection on the Court and 
both before and after the citation, I had no rancor and hold 
no rancor today. 

MR. KING: You also said: 

“I suggest to the Court very honestly, suggest to the 
Court very candidly, that you are abusing that power.” 
That is on page 84. I think that was more in jest. 

THE WITNESS: I thought we were being denied due 
process. I could give the Court reasons why he might modi- 
fy it, where we do have some check on what was said to 
the press or correct misstatements of the press. I didn’t 
want to hold press conferences, not in this situation, and 
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I felt strongly there, and I did feel strongly that the Judge 
should have heard us. What I meant by “abuse” is what I 
said. I felt he was denying us due process, but you have 
to understand I didn’t think he was doing it out of personal 
rancor and personal desire to see these people convicted. 
Quite the opposite, there would be times when I was sur- 
prised by his attitude when there was a real blow-up over 
one defendant calling the Judge by his first name. Co- 
counsel assured me [165] she meant no disrespect. That 
was her way of trying to reach the Judge at a human level 
but he didn’t respond. 

When I said “‘abuse”, I didn’t mean it in a personal way. 
I felt that due process was denied at that time. 

CHAIRMAN JONES: Judge Pratt, you have heard most 
of the testimony introduced here on behalf of Mr. Hirsch- 
kop. Do you have any rebuttal or anything that you would 
like to correct? 

JUDGE PRATT: No, I think the record speaks for itself. 
I asked Mr. Sicyz to be here and he appeared and prepared 
the basis for the certificate at my direction. He was present 
during the entire trial, present during the interview that Mr. 
Scheflin testified about, after the trial. 

His recollection of it is not precisely the same as Mr. Sche- 
flin’s, nor is mine. He also advises me that he heard Miss 
Nickerson as to some off-record conference in chambers, but 
I don’t think it would add anything to the record. I think 
the record speaks for itself, Mr. Jones. 

CHAIRMAN JONES: Very well. If there is nothing 
futher— 

MR. REIN: Do we get a copy? 

CHAIRMAN JONES: Certainly. 

MR. REIN: I would like to order one. 

[166] CHAIRMAN JONES: One will be sufficient for 
the Committee. 

If there is nothing else, we will take it under advisement. 

(Whereupon, at 3:30 o’clock p.m., hearing in the above- 
entitled matter was concluded.) 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


I. Under the circumstances of this case, was appellant’s 
conduct contemptuous? 


II. Was summary punishment of appellant proper? 
III. Should appellant’s sentence be disturbed? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,058 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 


BERNARD E. MEYER, ET AL. 
PHiup J. HIRSCHKOP, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a conviction of criminal con- 
tempt pursuant to 18 U.S.C. § 401. Appellant, an attorney 
and member of the bar of the District of Columbia, acted 
as appointed counsel for eight of nine defendants, known 
as the “D.C. Nine” to their supporters, who were each 
charged with burglary in the second degree (22 D.C. 
Code §1801) and destruction of private property in 
excess of $200 (22 D.C. Code § 403). These charges arose 
out of an incident at the Washington offices of the Dow 


(1) 
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Chemical Company on March 22, 1969. The defendants’ 
joint trial by jury before District Judge John H. Pratt 
began on February 3, 1970. After a six-day trial, the 
jury found seven of the defendants guilty on February 
10 of unlawful entry and destruction of property. How- 
ever, after the jury had retired to begin its deliberations 
on February 10, the trial judge advised appellant that he 
was being cited for contempt. He was directed to appear 
with counsel on February 11 to receive the certificate of 
contempt. The certificate was read to him on that date, 
and he was sentenced to a thirty-day jail term. This ap- 
peal followed. 
Pretrial Proceedings 

Appellant was appointed to act as co-counsel with two 
other attorneys for eight of the defendants.* The ninth 
defendant had separate appointed counsel. On January 
29, 1970, a pretrial conference was held in the trial 
judge’s chambers which all counsel of record attended.‘ 
Among the several matters considered, the trial judge an- 


nounced that the motion of the defendants to represent 
themselves would be heard as a preliminary matter prior 
to the voir dire (C. Tr. 3-4, 21). Mr. Bowman’s request 
that the trial be moved to the Ceremonial Courtroom was 


2OQn February 6, 1970, two of the defendants entered pleas of 
nolo contendere to the count charging destruction of property (Tr. 
556-563). Thereafter the trial proceeded only as to the seven re- 
maining defendants. Those seven were ultimately sentenced on the 
verdicts of guilty and all have appealed from their convictions. Their 
are now pending before this Court as United States V. 
Dougherty, et al., Nos. 24,318 through 24,324. 


2 These three attorneys were appointed to represent Bernard E. 
Meyer, Michael R. Dougherty, Michael Slaski, Dennis J. Moloney, 
Joseph F. O'Rourke, Arthur G. Melville, Catherine F. Melville and 
JoAnn Malone. One of appellant’s co-counsel, Addison M. Bowman, 
Esquire, is on one of the amicus curiae briefs filed in this Court 
urging reversal of appellant’s conviction. 


2 This ninth defendant, Robert T. Begin, was represented by 
William E. McDaniels, Jr., Esquire. 


+The transcript of this conference will be referred to as “C. Tr.” 
The transcript of the trial itself will be cited as “Tr.” 
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denied (C. Tr. 3). The trial judge told counsel that they 
were not to discuss the case with the press and added 
that he intended to follow this prohibition himself (C. 
Tr. 10-11). Appellant strongly objected to this order (C. 
Tr. 24). 

Since the trial judge anticipated that a large number 
of veniremen would have to be called, he further ordered 
that no member of the public, except the press, would 
be admitted to the courtroom during the voir dire (C. 
Tr. 13). He also expressed his concern that the trial be 
orderly and asked for cooperation from defense counsel 
by stating: 


Let me emphasize as strongly as I can that the way 
this case is handled is presumably my responsibility, 
but the decorum in the courtroom—lI’m talking par- 
ticularly about the defendants themselves—zill be 
affected to a large degree by the advice and example 
that they get from their own lawyers. (C. Tr. 14- 
15) (emphasis added). 


The trial judge indicated that he had heard certain 
rumors that disruptive tactics were going to be employed 
at the trial (C. Tr. 14-15). Counsel remarked that they 
were unaware of any plan to resort to disruption and did 
not anticipate such tactics (C. Tr. 15). Appellant and 
Mr. Bowman requested that three research assistants be 
permitted seats in the courtroom during the trial. The 
trial judge indicated that there might be room inside the 
rail for these assistants and that he would take the mat- 
ter under advisement (C. Tr. 16). Finally, the judge 
stated that the public would not be admitted for the pre- 
trial hearing on the motions of certain defendants to 
represent themselves (C. Tr. 24-25). 


Trial 


The trial opened on February $ with the court’s con- 
sideration of the motion of five of the defendants * to dis- 


5 Defendants Arthur Melville, Joseph O’Rourke, Michael Dough- 
erty, JoAnn Malone and Robert Begin. 
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miss their appointed counsel and to proceed pro se. To 
determine the competency of each moving defendant to 
represent himself, the court made certain inquiries of 
each defendant as to his occupation, his date of ordination 
as a priest,* and the nature of his past and present duties. 
The court began the inquiries with Robert Begin, and as 
Begin was describing his work in Cleveland, Ohio, appel- 
lant interrupted: 


THE CourT: And you have been doing this since 
your ordination? 

Mr. HirscuKop: Pardon me, Judge. It has come 
to our attention that there are people in the hallway, 
and— 

THE CourT: You may sit down, Mr. Hirschkop. 

Mr. HIRSCHKOP: Well, Your Honor, we have 
asked that this trial be public. 

THE CourT: The trial has not begun yet, Mr. 
Hirschkop, please be seated. 

Mr. HirscHKkor: Well, Your Honor,— 

THe CourT: Be seated, Mr. Hirschkop. 

Mr. HirscHKor: Well, for the record, may I 
make a statement, Your Honor? 

THe Court: You may not make one for the rec- 
ord at this time. 

Mr. BEGIN: This session is not public? 

THE Court: This session is not public. It will be 
public shortly. We have some logistic questions to 
take care of, and let me say to you, and to all the 
co-defendants, you will have an opportunity at the 
time of trial. I am trying to determine now, whether 
to permit you to represent yourselves. (Tr. 4-5.) 


The trial judge resumed his questioning of Begin, in the 
course of which Begin recounted his activities during the 
preceding five years and disclosed to the court that he had 
never formally studied law. 


6 These five defendants were each associated with a religious 
order either at the time of trial or in the past. Such was also the 
case with each of the remaining defendants, with the exception of 
Michael Slaski. 
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Arthur Melville was the next defendant to be examined 
by the court. The questioning was similar. As Melville 
was describing his past duties in Guatemala, he was in- 
terrupted by appellant: 


Mr. Hirscukop: Your Honor, I don’t know what 
the relevance of this is, looking into the background. 
They are obviously all intelligent, highly educated 
people. We can see that none of them have practiced 


I have heard you, Mr. Hirschkop. 


as well send us all home. 

THe Court: If you have any questions you wish 
to ask, you will be permitted to do so. 

Mr. HirscHKop: I am asking the relevancy of 
your questions, Your Honor. 

THE CourT: I will determine the relevancy. Sit 
down, Mr. Hirschkop. 

Mr. Hirscokop: Well, I think when we ask 


questions, you should answer them. I think we de- 
serve that. 

THE Court: Mr. Hirschkop, will you please be 
seated?? (Tr. 8-9.) 


Immediately thereafter defendant Joseph O’Rourke inter- 
rupted and attempted to question the court about the is- 
sue of self-representation. He was told to be seated and 
was advised that he would have to wait until the court 
concluded its questioning of Melville (Tr. 9-10). 

The trial judge examined similarly the remaining de- 
fendants who desired to represent themselves. Then Mr. 
McDaniels, speaking for Begin, presented his argument 
in support of Begin’s motion (Tr. 25-26). Next appel- 
lant delivered in open court his argument in support of 
his clients’ same motion: 


? This colloquy is cited in specification No. 2 of the Certificate 
of Contempt. 
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Mr. HirscHkop: I will be brief, Judge, because 
I firmly believe I am just wasting my time. I think 
you have made your mind up before you have heard 
anything this morning. I am very discouraged about 
the proceedings this morning. 

With the first two witnesses, you didn’t even ask 
them why they wanted to represent themselves until 
two volunteered that representation. It might not 
have come before the Court. I think it is very vital 
information to ask people about their education as 
far as their background in law. I don’t know wheth- 
er education in law has ever been standard for self- 
representation. As a matter of fact, you want to 
bring half the lawyers or three-quarters of the law- 
yers, I would test them in constitutional law and 
flunk them all. 

THE CourT: Would you address yourself to the 
matter of the motion, Mr. Hirschkop? 

Mr. HimscHKop: The motion is that I’m speak- 
ing of, Your Honor, and that is a question of wheth- 
er a person has to be trained in law to represent 
themselves [sic]. 

There are, sitting at counsel table, three highly 
educated lawyers, four highly educated lawyers, we 
would welcome Mr. McDaniels to stay, and we have 
the highest respect for him. But there are four 
people sitting at the table, three of us are on the 
faculty of Georgetown; one is a full professor there, 
and I am an associate professor. We have no prob- 
lems as to the technicality of the motion, on 2 tech- 
nicality of whether something falls within certain 
rules of evidence. I feel competent to determine the 
rules of evidence and have these people who I repre- 
sent, and make an objection for the group. That’s 
just it; it’s just a technical matter. 

We are not, however, just here to raise technical 
matters. We are here to disclose the substance of 
the charges against them, which I think, that any- 
body could argue as well, or better, than I can, who 
were involved. 

We have spoken at length, with the eight people 
we represent; in great lengths, many, many whole 
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nights; discussing just this question. They have 
maintained for a long time that they would prefer 
to represent themselves. 

We have, probably through our high bound [sic] 
position as lawyers, prevailed upon them, “Well, you 
can do it later, but let’s get this out of the way.” 
There was nothing we had to do as lawyers that 
involved a legal education. Indeed, I hope your rul- 
ings this morning is [sic] not indicative of what we 
are going to have to face within the next several 
days. They may not need lawyers, and have no in- 
tention of letting me speak, or Professor Bowman 
speak. They don’t need lawyers at all. It’s the ob- 
jections that are most vital, and that is what you 
haven’t let us make, so far, this morning. 

You haven’t let us speak for the record, so far, 
this morning. I, personally, feel, I am wasting my 
time here today. Up to this time, you have not let 
me address at the podium. 

Professor Bowman and I, and Miss Nickerson,* 
a Harvard trained lawyer, are here, and if there are 
any questions, we can answer the questions. 

I have never, never heard this standard. There is 
no case on the books with a standard that only 2 
lawyer can represent themself [sic]. 

I’m afraid, Judge, that if you won’t let them rep- 
resent themselves, you are going to have to use the 
power of the Marshals, the Court and your robes, 
which you can, to order me to represent them be- 
cause I won’t do it unless you so order me to do so. 
I want to have an order of the Court before I vio- 
late my conscience.” 

THE CourT: Mr. Bowman. (Tr. 26-28.) 


Mr. Bowman next presented his argument on the motion 
(Tr. 28-29). The court denied the five defendants’ mo- 


® Miss Caroline Nickerson was the third attorney appointed, along 
with appellant and Mr. Bowman, to represent eight of the nine 
defendants. 

® These statements to the court are cited in specification No. 1 
of the Certificate as insulting, derogatory and disrespectful. 
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tion to proceed pro se after a recess, explaining its reasons 
for so doing (Tr. 32-35). 

The afternoon session of the first day of the trial began 
with oral motions of the remaining four defendants 
that they be permitted to represent themselves. During 
these proceedings, however, the courtroom had to be 
cleared of the prospective jury panel because of the pro- 
tests from the defendants that they wished to proceed 
pro se (Tr. 61-65). Then the court permitted some of 
them to speak to the court from the lectern (Tr. 65-74). 
The court reiterated its reasons for denying the defend- 
ants’ motions (Tr. 74-78)," but the defendants persisted 


2° Dennis Moloney, Bernard Meyer, Catherine Melville and Michael 
Skaski. 


22 Essentially the court’s reasons for denying the defendants’ 
motion to represent themselves were as follows: 


THE CourT: In the first place, the decision that I made 
this morning with respect to retaining appointed counsel was 
made after a good deal of study and thought. I was of the 
opinion then and I am of the opinion now that it is to the 
best interests of all of the nine of you to be represented by 
counsel You may not agree, but that is the way I have ruled. 

Now with respect to the matter of having an opportunity to 
tell your piece in your own words, all of you will have that 
opportunity in extenso. There is no attempt or no intention 
on my part to limit that right. 

What I am interested in, above everything else, is a fair 
and orderly trial. I will give you a particularly good example. 
Many of my questions this morning related to the matter of 
familiarity with courtroom procedure. Those rules have grown 
up over the years, with the hope and with the result of trying 
to afford defendants a fair opportunity in their own defense 
and at the same time preserving the interests of the public 
and of the prosecution in the reasonable and orderly dispatch 
of its business. It is for that reason that every time we have 
2 conference at the bench, if we have one, with separate counsel 
and separate individuals representing themselves, we would 
have no less than ten people up here at the bench with the jury 
sitting over there. Every time a witness took the stand it 
would mean that nine defendants could interrogate the witness. 
Every time there was an argument on anything there would 
be nine. Furthermore, in view of the fact that your interests 
so far as I can detect are identical, you are all highly motivated 
people, with much of the same background. You have been 
appointed counsel of real experience, and it was for the reason 
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in addressing the court on the matter (Tr. 79). Appel- 
lant interrupted with the following comment: 


Mr. Hirscuxop: If it please Your Honor, you 
raised the issue of concern over bench conferences. 
I have been instructed by my clients that they don’t 
want me to do anything out of their presence, and 
I think that they have that right. As far as I am 
concerned, you can order my body to the bench, but 
I have no intention of taking any part in bench con- 
ferences in the absence of my clients who have in- 
structed me they don’t want me to conduct any busi- 
ness out of their presence; but if we have to go up 
there, we have to go up there. (Tr. 79-80.) 


After denial of those motions, appellant moved in the 
following language in open court that the trial judge 
recuse himself: 


Mr. HirscoKor: Yes, Your Honor. At this time 
I would move the Court to disqualify itself in this 
ease. I have given considerable thought to the con- 
versation we had in chambers where the Court indi- 
cated that it had heard rumors, that it had heard 
from police officials, at least, certain rumors concern- 
ing threats to the courthouse or of some disorders or 
something of that nature. 

I have inquired into this matter. It is my under- 
standing that the control and care and custody of the 
courthouse remains under the control of the chief 
judge of the District [Court] and the chief judge of 
the Court of Appeals. 

It is unquestioned, Judge, I mean with all respect 
to you as a person, I don’t say that out of any dis- 
respect, it is unquestioned in my mind that you came 
in here with your mind absolutely made up that these 
people were going to have counsel regardless of what 
they said, that we went through motions this morn- 


that I adjudged that it was not to your interests or to the 
interests of the others who at that time were represented to 
permit any personal representation, And I intend to adhere to 
that ruling. (Tr. 74-75.) 


10 


ing that demean our system, because they really had 
no due process. The judge entered an order against 
Mr. Bowman, myself, and other legal staff that we 
may not speak to the press, never telling us why we 
may not speak to the press, never giving us the 
courtesy or our due process rights; and when I say 
the courtesy, I mean the legal courtesy. I can’t raise 
any private courtesy, because the Court has been 
very courteous. But again, as an injunction, I never 
heard of any such injunction. “I don’t have to tell 
you why, I am the judge. My black robes give me 
an unfettered power that I may use and not explain 
to anyone.” Well, that is true, technically that is 
true, Judge. You can have me locked up for quite a 
while or any person at this table. “You are in con- 
tempt. I don’t like what you told me this morning.” 
And I suggest to the Court and very honestly sug- 
gest to the Court, and very candidly, that you are 
abusing that power. 

As to the self-representation, okay, you made your 
mind up. The problem is that you made it up before 
you ever came to this courtroom. The question of that 
injunction, that is a very harsh injunction. These 
nine people are going to hold press conferences every 
day unless you enjoin them from doing it, and then 
I don’t know what will happen. What can they say 
that I can’t. They came to me and said, “Look, we 
want a press conference; we want you there because 
we may say something, you know, technically it is 
wrong.” I said, “I can’t get involved in a conference 
with the press, that the Judge is going to put me in 
jail, I am not going to give him that opportunity. I 
don’t know whether he wants to or not, but I am 
not going to give him the opportunity.” They say, 
“Well, if the press asks us a technical question, 
what do we do?” I said, “Well, you give them what- 
ever answer you believe,” you know. They say, “Well, 
what can you tell the press that we can’t?” Well, I 
don’t know what I can tell the press that they can’t. 
I think decency, which is all due process boils down 
to, the fair play that Justice Cardozo spoke about, 
requires at least you have some reason to issue an 
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injunction. If you have such a reason, give it. What 
can I do, what can Mr. Bowman do, or what can my 
other sisters and brothers at the bench do that will 
threaten this trial that these nine couldn’t do. It is 
a very harsh matter. You called the newspaper and 
said, Look, I don’t want anything in the papers about 
this case until we go to trial. It is a very harsh ac- 
tion, Judge. I seriously challenge that action, the 
propriety of it, without calling on us first. I think 
we are entitled to be heard. I get the feeling we are 
wasting our time here. I can go back to my office 
and do other things rather than take part in a pro 
forma hearing. 

I fully believe, and with all due respect to the 
Court as a person, that you made up your mind 
about everything except the length of the sentence. 
And I ask you to explore your own conscience, Judge, 
because if that is the path you are going down, you 
shouldn’t sit on this case. You should disqualify 
yourself and have another judge sit on the case. And 
I don’t suggest that we will get a better judge. But 
we will get a judge that won’t have had the exposure, 
who won’t have reached the conclusions that you have 
already concluded. And these are difficult things for 
me to say, Judge, and yet I feel compelled to say 
them. I am very upset by the injunction. I am very 
upset by the unexpected ruling on self-representation 
this morning. I am very upset by when I got up this 
morning to make an objection, I would make it with 
all courtesy to the bench, with all the experience I 
have in trial courts and appellate courts just for the 
record and you say, sit down, I don’t want to hear 
from you, you will have your chance. We are not 
looking for a chance. A trial isn’t just the testimony 
of one witness. Cross-examining a witness is a very 
vital element to the trial. I don’t question for a mo- 
ment that throughout this trial all counsel will be 
faced with getting up, as happened to Mr. McDaniels 
this morning, and if I did not, that is not what I 
mean at all, that is not what I want at all. It is a 
difficult way to represent a person. I am not afraid 
of being embarrassed, I am not afraid of being told 
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I am wrong. J am afraid of making this system rot- 
ten by not being able to do my job, and that is rep- 
resenting people, and that is what I am here for. 
1 am not here to grease the wheels of the Court. I 
am terribly afraid that you have made up your mind 
that you are going to dispatch this case as expedi- 
tiously as possible. I am not here to expedite it. I 
will do it with all the dignity of a lawyer and all the 
sanctions of the bar in mind, but I will not take part 
in greasing the wheels, not of justice, but the wheels 
of expeditiously packing these nine people off to jail 
as quickly as we can. 

And I am afraid, Judge, and I don’t say for a 
minute that is what you intend to do consciously, 
but that is what you are doing, by having reached 
the conclusions which you reached, which you have 
so obviously reached, and out of all courtesy but all 
necessity, I ask the Court to disqualify itself, to 
think seriously about it, not to say, no, I won’t do it, 
but to think seriously about it before you say you 
won't. (Tr. 83-87) (emphasis added) .* 


The court denied appellant’s motion without comment (Tr. 
88). 

Next the court addressed itself to appellant’s earlier 
request that he be allowed periodically to absent himself 
from the trial for brief intervals, since both appellant 
and Mr. Bowman represented eight of the nine defend- 
ants. The trial judge had earlier stated that he had no 
opposition to this procedure, but he would require that 
all eight defendants must agree before he would allow 
either counsel to be absent (Tr. 36-38, 64-65). Several 
of the defendants took the position that their permission 
to such an arrangement was unnecessary because they 
were not represented by these appointed attorneys but 
represented themselves. (Tr. 88-92). The defendants con- 
tinued to assert that they were not represented by coun- 
sel, and the court granted the Government’s request that 


12 This language is cited in specification No. 1 of the Certificate 
of Contempt. 
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counsel of record hold a conference at the bench (Tr. 89- 
92). The defendants persisted in interrupting this bench 
conference (Tr. 92-93). The trial judge ruled that defense 
counsel must remain in the courtroom during the pro- 
ceedings unless the defendants granted permission for 
one or more of them to leave (Tr. 94-95). Appellant re- 
sponded to this ruling by stating: 


Mr. HirscHKop: We are playing a one-sided 
game now. I want the U.S. Attorney people up here. 
You won’t order them up here. He has had two 
other U.S. Attorneys at the table this morning. They 
walked out of the courtroom. You don’t mind what 
the U.S. Attorney does, but it is what the defense 
lawyers do that upset you. 

THE Court: As far as I am concerned, one law- 
yer could handle this case for the defense, but they 
happen to have three, and under the rules they are 
entitled to three. 

Mr. HirscHKop: There happen to be several U.S. 
Attorneys here this morning, Your Honor. Why 
don’t you order all of them when they come in and 
get to that table, they got to be here for the whole 
trial. You wouldn’t dream of doing that. 

Tue CourT: Mr. Green is the only counsel of 
record. 

Mr. HirscHKoP: Well, then, I insist that no other 
attorneys be at his table from now on. Would you 
do that? 

Mr. GREEN: They are not at counsel table. 

Mr. HirscHKor: Can I bring anyone at counsel 
table I want? 

Mr. BowMAN: I am not sure that our being there 
at given times is necessarily going to be as much a 
problem as it now may appear to be. I think if one 
of us has to leave for a day or half a day that we 
can at that time secure permission from everyone 
concerned, but I think there is a great difficulty with 
respect to telling us that we must confine our clients 
to speak through us, because they are our clients, not 
only because Your Honor has denied the motion, 
which they feel very strongly about; and as Your 


14 


Honor has realized, they are very strong individuals 
and they are very articulate, and they feel very 
strongly their positions. 

Mr. HirscHKop: I have no intention of even 
discussing this, Your Honor. You can order me to 
the bench, but you can’t make me take part in the 
conference. I have no intention of discussing that 
in the absence of these people. They have got a right 
to take part in that discussion to hear it. 

THE CourT: You mean every bench conference? 

Mr. HirscaKkop: That is what they insist upon, 
Judge. 

THE Court: Mr. Hirschkop, you are treading 
close to the line. I am telling you that right now. 

Mr. Hirscukop: You might as well dismiss me 
from the case. Threats won’t force me to conduct 
the defense in a different way. 

THE CourT: Let us proceed. There is nothing 
further, is there, that is pending? Let us call in the 
jury. (Tr. 95-97) ( emphasis added) .* 


The court subsequently assented to the absence of de- 
fendants’ counsel during the trial once the defendants’ 
consent was obtained that at least one of their attorneys 
be present (Tr. 111-112). 

The court then began the voir dire examination of pro- 
spective jurors, which consumed the remaining portion of 
the first day of trial (Tr. 112-217). This examination 
was essentially conducted by the court.“ The trial judge 
announced to counsel at the bench near the end of the 
first day that he had no further questions and asked 
counsel if there was anything else that should be covered. 
The defense indicated it might wish to submit additional 
questions, and the court stated it would accept additional 
questions from the defense if presented in writing at 


33 This colloquy is cited in specification No. 3 of the Certificate 
of Contempt. 
4 The court’s voir dire examination was based on proposed ques- 


tions submitted by counsel for the Government and the defense, and 
others prepared by the court. 
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8:30 the next day in chambers (Tr. 217-223). Mr. Bow- 
man then requested that the defendants be permitted to 
attend this in camera session. The court replied: 


THE CouRT: It can’t be held in their presence. 
I think the performance today has shown the wisdom 
of having appointed counsel to advise and preclude 
a disruptive trial. It would be impossible to conduct 
this trial with nine people representing themselves 
or even a portion of them. I think this has been 
demonstrated here. 

Mr. HirscHkop: For the record, I think I have 
an obligation to clear that up. We would be more 
than happy to limit examination of witnesses to 
three people. I assume Mr. Bowman and I will be 
both examining and the independent defendant. 

THE CouRT: Mr. Hirschkop, the persons question- 
ing the witnesses will be the lawyers; and you can 
get all the questions you want from the lawyers. 

Mr. HirscHKop: You put a statement in the rec- 
ord and say we can’t correct that statement. It is a 
very harsh ruling. 

THE Court: I have stated for the record what 
my observation is and somebody upstairs is going to 
be reading this. 

Mr. HirscHkop: Let them read both sides. 

THE Court: You may have to repeat something 
in the interests of the record. 

Mr. HirScHKOP: Judge, as I said before, I won’t 
react to threats. I have respect for your power but 
I won’t react to threats. 

Tue Court: Nobody is trying to push you 
around. I have been trying to be fair and consider- 
ate. 

Mr. HirscHKop: People have spoken out for 
themselves on things we just can’t say for them. 
(Tr. 228-224.) * 


Counsel met with the trial judge in chambers the fol- 
lowing morning. Appellant announced that counsel for the 


18The language on page 224 is cited in specification No. 2 of 
the Certificate of Contempt. 
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defense had conferred with their clients the previous 
evening and had been told by them that they did not desire 
their further representation and desired to proceed pro 
se (Tr. 233-236). The trial judge continued with the voir 
dire examinaton when court reconvened that same morn- 
ing. He was immediately interrupted, however, by one 
of the defendants who stated that he had relieved his 
counsel (Tr. 242). After a bench conference pertaining to 
& matter unrelated to this interruption, the same defend- 
ant again asserted, despite the recurrent admonition by 
the court that the defendants were not to address the 
court except through counsel, that they wished to repre- 
sent themselves (Tr. 244-245). The court sought to con- 
tinue with the voir dire examination and the impaneling 
of a jury, but he was repeatedly interrupted by the de- 
fendants making the same assertion and various others 
(Tr. 248-275). During this period the trial judge stated 
to appellant at the bench: 


Mr. Hirschkop, you are experienced enough to ex- 


ercise control over your clients. I admit you have 
got a difficult job in this case, but I think that you 
should make every effort to tell them that anything 
that they wish to say has to be said through you. We 
will give them plenty of time to confer with you. 
That has been the policy since the beginning. (Tr. 
253.) 

Appellant also made the following remarks to the court 

during this period: 
I know yesterday you did see one news article, and 
you might have even have seen the Post article this 
morning. The Post article made some silly comment 
of the fact that I refer to you as Judge. If that has 
offended Your Honor, I will refer to you as Your 
Honor. I don’t know why a reporter would pick that 
up. I call judges Judge, but there is no disrespect 
intended. 
THE CourT: I wouldn’t worry about that, Mr. 

Hirschkop. (Tr. 255.) 
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After the jury had been impaneled and sworn,” the 
trial judge told counsel at the bench that the public would 
be admitted on a space-available basis when the court 
reconvened after the luncheon recess (Tr. 280). The fami- 
lies of the defendants were to be accommodated on a 
priority basis (Tr. 280-281). The public was admitted to 
the courtroom after the luncheon recess. At the start of 
this session before the public was admitted, Mr. Mc- 
Daniels, counsel for defendant Begin, asked to be heard 
on a matter affecting his client. Before he could speak, 
however, appellant interrupted and insisted that the public 
be admitted before any argument proceeded. He stated 
that he based this request on the right to a public trial. 
The court granted his request, and the public was ad- 
mitted at this time (Tr. 282-283). Before the jury was 
seated, however, the following colloquy occurred between 
the court and appellant at the bench immediately after 
the public was admitted: 


Mr. HirscoKop: Judge, there are three rows 
taken up by research assistants and press. There are 
two empty rows before the bar. 

THE Court: You let me settle the order of this 
courtroom, Mr. Hirschkop. I am trying to be as fair 
as I can. 

Mr. Hirscokop: I have a right to make motions. 
If you won’t let me make motions, Judge, let me go 
home. 

THE CourT: The seating is my responsibility. 

Mr. HirscHKop: You have your own motives, 
Judge, don’t impugn my rights. I have a right un- 
der the Constitution to see they have a public trial. 
If you don’t want me to bare [sic] out that right as 
my duties of a lawyer, send me home. 

THE CourT: I'll take care of the public matter. 
I am doing it now. 


16 In selecting the jury the court permitted both defense counsel 
and the defendants themselves to exercise their peremptory chal- 
lenges (Tr. 249-278) . 


18 


Mr. HirscuKxop: I am suggesting there are two 
empty benches either the press or research assistants 
could sit on and moving the others to— 

THE CouRT: Please be seated. I heard you. 

Mr. Hirscukop: Could we have a rule, Judge? 

THE CourRT: I will decide it in my own good time 
and my own way. 


(END OF BENCH. OPEN COURT) 


DEFENDANT MELVILLE (Mrs.): Your Honor, I 
wish to reiterate the request for a larger courtroom. 
Half my relatives are outside. 

THE Court: I think they have been called and 
haven’t responded, that is why the general public 
was let in. If your family is available we will get 
them in. Would you like to check? 

Mr. HirscHkop: Pardon me, Judge. It seems 
like the U.S. Attorney has a lot more than seven 
people on their front bench and we were limited to 
seven people. May we pick people out to fill our list? 

THE CourT: You may sit down, Mr. Hirschkop. 

Mr. Hirscukop: Thank you, Judge. (Tr. 283- 
285.) 

The defendants’ trial began shortly after this incident. 
The trial judge ruled that each defendant would be per- 
mitted five minutes to make an opening statement. This 
opportunity to address the jury would be in addition to 
opening statements by their counsel. However, he further 
ruled that cross-examination would be conducted solely 
by counsel (Tr. 287). Several of the defendants made 
opening statements at this time,” as well as appellant 
(Tr. 300-301) and the prosecutor (Tr. 288-293) . 


37 This colloquy is cited in specification No. 3 of the Certificate 
of Contempt. The matter of seating in the courtroom, priority 
for the press, families of the defendants, and research assistants 
had been discussed at length on numerous occasions prior to these 
remarks by appellant (C. Tr. 16; Tr. 6, 30-31, 98, 110-111, 150, 222, 
227, 243-244, 277-218, 280-281). 


18 Defendants Meyer, Dougherty, Begin, Arthur Melville and 
Catherine Melville. 
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The Government commenced to present its case (Tr. 
320). However, the prosecutor’s presentation of his wit- 
nesses and exhibits was frequently interrupted by out- 
bursts from the defendants, asserting, for example, that 
they were being deprived of their right to speak and 
their right of self-representation, and their demands that 
they be allowed to be present at bench conferences (see, 
e.g., Tr. 329-335). The trial judge was compelled to excuse 
the jury during the first outburst (Tr. 330). The defend- 


ants contended that they had the right Hecaipen hot Sk 
examine the Government’s witnesses. They obj the 


trial judge’s directive that they submit whatever ques- 
tions they had to their counsel who would propound them, 
if proper, to each witness (Tr. 353-355, 357-364) .° Coun- 
sel for the defense complained that cross-examination was 
exceedingly difficult under the circumstances when the 
defendants refused to cooperate or consult with them 
(Tr. 355, 358-860). The court acknowledged to appellant 


29 At this juncture appellant advised the court that he would 
not ask the witness the questions submitted to him by his clients 
unless ordered to do so by the court. He stated: 


Mr. HirscHkop: Your Honor, I have a problem. I can read 
some of the questions, but unless you order me, I will refuse 
to read their questions, in view of the fact that they don’t 
want me to represent them. 

THE CourT: Mr. Hirschkop, you and Mr. Bowman and Mr. 
McDaniels, as appointed lawyers in this case representing these 
defendants by order of this Court, have the obligation to, if 
you feel cross-examination is indicated,—it is your obligation 
to pursue that. And that applies to Mr. Bowman and Mr. 
McDaniels. 

If there are any questions from any of the defendants, and 
if you wish to advise with them at any time regarding any 
aspect of the direct case, you will be given all the time in the 
world to do that, but we are not going to permit the defendants 
to ask the questions. 

Mr. HigscHkop: With respect to the first thing, Your 
Honor, if Your Honor please, I thought I made myself clear, 
I am not going to ask someone else’s questions unless the Court 
orders me to do so. 

THE CouRT: You should follow your own conscience, Mr. 
Hirschkop. If you feel that questions are indicated, why it is 
up to you to ask them. (Tr. $57.) 
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that the defense’s position was difficult, but he neverthe- 
less believed that effective cross-examination was possible 
(Tr. 359-360)» The presentation of evidence continued, 
but it was beset with interruptions and outbursts by the 
defendants. 

The Government continued with the presentation of 
its case in the morning of the third day of trial. During 
the direct examination of a Government witness, one of 
the defendants interrupted the proceedings to complain 
to the court that he felt intimidated by the presence of 
the three marshals who were sitting behind the defend- 
ants (Tr. 393, 397). He persisted after he was told to 
be seated, and he was joined by two other defendants in 
the objection (Tr. 393). The court directed the three 
defendants to be seated, but then all nine defendants 
joined in unison to complain of the presence of the mar- 
shals seated behind them (Tr. 394). Once again the 
court excused the jury. The court attempted to explain 
to the defendants that he had directed the marshals to 
sit behind the defendants because of their previous inter- 
ruption of the proceedings (Tr. 394). However, the de- 
fendants continued to argue with the court, asserting, 
inter alia, that the presence of the marshals behind them 
would make it difficult to hold conferences among them- 
selves (Tr. 394-396). The trial judge advised the de- 
fendants that the marshals would withdraw from the 
area whenever the defendants wished to hold conferences 
(Tr. 396). The jury returned to the courtroom, but a 
defendant began the same argument ( Tr. 396-397). As 
the deputy clerk was announcing the numbers of two 
Government exhibits, appellant interjected the following: 


Mr. Hirscuxorp: Your Honor, couldn’t the Mar- 
shals move away from the defendants? They cannot 
have a conference. 

THE CouRT: Will you please instruct your clients 
to be seated. 


29 See also later acknowledgments by the court that the defense 
was in 2 difficult position. Tr. 383, 421, 485, 575. 


21 


THE DEFENDANT ARTHUR MELVILLE: We are not 
his clients. 

THE Court: Ladies and gentlemen of the jury, 
you may excuse yourselves. 


(Whereupon, the jury left the courtroom.) 


Mr. Hirscuxop: If Your Honor please, this 
whole last exchange was precipitated by three Mar- 
shals moving immediately behind the defendants. 

THE CouRT: We are perfectly willing to have the 
Marshals elsewhere in the courtroom, Mr. Hirschkop, 
but I wish you would instruct the defendants that 
they are not to arise during the course of the proceed- 
ings with the jury present. 

Mr. HirscHkop: May I make my point, Your 
Honor? 

THE CourT: You get my instructions, Mr. 
Hirshhkop. I am ordering you to do this. 

Mr. HirscHKoPp: But, Judge,— 


THE DEFENDANT ARTHUR MELVILLE: We don’t 
recognize him. 

THE DEFENDANT DOUGHERTY: This is precisely 
why he can’t defend us. 

THE DEFENDANT ARTHUR MELVILLE: Your Hon- 
or,— 

THE DEFENDANT O’ROURKE: We would like to 
speak to you directly. 

THE DEFENDANT ARTHUR MELVILLE: Yes. 

THE CouRT: No, you may not. 

THE DEFENDANT ARTHUR MELVILLE: It is not 
that we have any intent to have a disruption of the 
Court. We intend to speak clearly to you and the 
ju 


ry. 
THE DEFENDANT DOUGHERTY: We have every 
right. 

THE DEFENDANT ARTHUR MELVILLE: That is our 
right. 

THE CourT: But you will do it when the time 
comes for you to do that. We cannot do it at any 
time. We have to follow this procedure. 
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THE DEFENDANT ARTHUR MELVILLE: Your Hon- 
or, we cannot time our speaking. It is important. 

THE CourT: I intend to do so. 

THE DEFENDANT ARTHUR MELVILLE: You are 
violating our rights. 

THE Court: Sit down, Mr. Melville. 

Mr. Hirscuxor: If Your Honor please, before 
the jury comes back, on the question of the Marshals, 
they could be sitting up in the corner, far from the 
bench, where they can consult privately with one 
another. 

THE Court: They can consult privately with one 
another. If the Marshals step aside, it will be with 
the understanding that the defendants will please 
keep their seats. (Tr. 397-399.)™ 


The next incident of contemptuous conduct cited in 
the Certificate of Contempt arose at the conclusion of the 
Government’s direct examination of a witness. The de- 
fendants again sought personally to cross-examine the 
witness, and the court repeated its directive that all ques- 
tions of the witness would be directed through counsel 
(Tr. 415). Mr. Bowman announced that he had no ques- 
tions of the witness “ander the circumstances” (Tr. 416). 
Appellant was asked by the court if he had any questions 
of the witness. Although he had previously stated his 
difficulties in cross-examining the Government’s witnesses 
(Tr. 357-360, 376-377, 379), he insisted on restating for 
the record these same difficulties: 


Mr. HirscHkop: Your Honor, I would otherwise 
cross-examine the witness at length. As to the mem- 
ory of his, it is remarkable that he was in there 
five minutes and he could remember these things. 
But it is impossible. I have never been inside the 
building, and it is impossible without consulting my 
clients as to what is inside those premises. 

THE CourT: I take it you have no cross-exami- 
nation? 


m This exchange is cited in specification No, 2 of the Certificate 
of Contempt. 
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Mr. HirscuKor: No, I have no questions, but I 
think for the record it should be clear why I cannot 
cross-examine. 

THE CourT: I think it is perfectly clear. 

Mr. Hirscukop: Your Honor, I don’t think I 
have made it full enough. 

THE CourT: I think you made it full enough, and 
you made it yesterday. 

Mr. HimscHKop: This particular witness, there 
are several things that the Court of Appeals— 

Mr. GREEN [the prosecutor]: Let’s go to the 
bench. 

THE Court: Mr. Hirschkop, please be seated. 

Mr. HirscHKop: Your Honor, you are not let- 
ting me state my difficulties. 

THE Court: Your difficulties are noted in the 
record. (Tr. 416)” 


Later the prosecutor was endeavoring out of the pres- 
ence of the jury to lay his foundation for the introduction 
of a television newsfilm. This film depicted the offices of 
the Dow Chemical Company and several of the defendants 


inside those offices engaged in the destruction of prop- 
erty. Counsel for the defense stipulated that the film was 
authentic (Tr. 440). After some preliminary questions 
by the prosecutor of the newsman who took the film, the 
prosecutor sought to exhibit the film to the court without 
the jury being present (Tr. 441-442). Thereupon the 
following ensued: 


Mr. HirscHKop: May I ask one question? 
THE CouRT: Yes. 


By Mr. HIRSCHKOP: 


Q. Was this film of the sound track? 

A. Yes, it was. 

Mr. HirscHKop: Can we see it with the sound 
track? 


22 This colloquy is cited in specification No. 2 of the Certificate 
of Contempt. 
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Mr. GREEN: No, it will not be shown with the 
sound track, Your Honor. 

Mr. HirscHnop: Your Honor, I would request 
that we see it with the sound track. We may decide 
we may want to use it later on ourselves. 

THE CourT: We will deny your motion, Mr. 
Hirschkop. 

Mr. HirscHkop: Well, Your Honor, I think we 
have a right to see it with the sound track. 

THE CouRT: Please be seated, Mr. Hirschkop. 

DEFENDANT SLASKI: Can you give a reason for 
denying it? 

THE CourT: Please be seated, Mr. Slaski. 

MR. HirscHkop: May I state the reason for my 
motion, Your Honor? 

THE CourT: No, I have heard you. I think I 
know what your reasons are. 

Mr HirscuKkop: Well, Your Honor, if you can 
infer my reasons, you don’t need me. May I again 
ask to be relieved— 

THE CourT: You may be seated, Mr. Hirschkop. 

Mr. HirscoKop: You are not allowing me to do 
my job as a lawyer. 

THe Court: Mr. Hirschkop, sit down. 

DEFENDANT MALONE: Judge, we haven’t seen the 
film. 

THe Court: Mr. Bowman. (Tr. 442-443.)* 


Mr. Bowman later asked that the court require the Gov- 
ernment to make the film with the sound track available 
to the defense so that they might use it in their case if 
it seemed relevant (Tr. 446). The prosecutor immediately 
agreed to comply with Mr. Bowman’s request and ex- 
plained that the Government was not introducing the 
sound track “out of an abundance of caution to protect 
the defendants” (Tr. 446-447) .” 


= This colloquy is cited in specification No. 2 of the Certificate 
of Contempt. 
2% The prosecutor explained: 
Let me proffer that the sound track contains—Mr. Brown 
{the newsman] can corroborate this by direct examination. 
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Subsequently appellant was cross-examining the same 
newsman without the jury present when the prosecutor 
interrupted him to correct the form of the question. The 
incident was as follows: 


By Mr. HIRSCHKOP: 


Q. You say that some of the film that was cut 
showed empty offices? 


The microphone was left open, and it records the sounds of 
breaking glass, furniture being overturned, and so forth. 

And also at the end of the film which you will see, Your 
Honor, Mr. Patrick McGrath from WBAL-TV has a commen- 
tary on the action which is obviously inadmissible. 

Now, the film will be run in its entirety here, and the sound 
track will be available if they want to hear the sound track. 
The Government is not introducing the sound track out of an 
abundance of caution to protect the defendants. (Tr. 447.) 


The defendants again interrupted the trial, when, as a matter of 
courtesy, the prosecutor introduced to the court the operator of 
the movie projector, a Special Agent of the Federal Bureau of 
Investigation: 

Mr, GREEN: I would like to introduce Mr. Mostrom from 
the Federal Bureau of Investigation, the operator of the camera. 

May I have Mr. McGrath brought in. 

THE Court: If any of the defendants have any difficulty 
in seeing this film, let me know. I think you can see it all 
from where you are. 

DEFENDANT SLASKI: Your Honor— 

THE CourT: Mr. Slaski, please be seated. 

DEFENDANT ARTHUR MELVILLE: I object to bringing an FBI 
man into the sanctuary of the court. 

THE CouRT: Please be seated. 

Mr. Marshal— 

DEFENDANT MALONE: Your Honor, I can run a film pro- 
jector if that will help. 

DEFENDANT ARTHUR MELVILLE: I would much prefer that 
JoAnn run the camera than the FBI agent. 

Mr. GREEN: Will Your Honor be able to see from there? 

THE Court: Yes, I can see. 

DEFENDANT SLASKI: Your Honor, this is a civil court of 
law, and we feel it is not right to have a political policeman 
in this court. 

THE Court: Please be seated. 

DEFENDANT SLASKI: Let that go on the record, please. 

DEFENDANT MALONE: Are there any other FBI men in the 
audience that would like to identify themselves at this time? 
(Tr. 450-451.) 
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A. Empty in the sense that there were no people 
in the office. 

Q. And I assume they showed the furniture that 
was sitting in its place as well as furniture that was 
overturned? 

A. I couldn’t say definitely. I think there was 
more furniture overturned than was up. 

Q. It may well have included furniture that was 
in its place or areas of the offices that were un- 
damaged? 

A No. 

Q. You wouldn’t remember that exactly? 

A. The areas that I went into were damaged. 

Q. The areas that you went into. Were there 
also undamaged areas in that office? 

Mr. GREEN: If you know. 

THE WITNESS: Are you talking about the entire 
office complex? I only went into one portion of it. 

Mr. HirscoKop: Your Honor, I ask if Mr. Green 
has an objection to make an objection, not to in- 
struct the witness how to answer the question. 

Tue Court: I haven’t heard any objection yet. 
Mr. Green, do you have one? 

Mr. GREEN: No, Your Honor. 

Mr. HirscoKop: Well, I ask that he be instructed 
not to interrupt the examination. 

THe CourT: Mr. Green doesn’t need any instruc- 
tions from the Court, Mr. Hirschkop. Go ahead with 
your questions. 

Mr. Hirscuxop: Your Honor, I don’t think it is 
fair for the Court to allow— 

THE CourT: Go ahead, Mr. Hirschkop, ask your 
question and don’t argue. 

Mr. HirscHKop: I have my own objection, Your 
Honor. 

THE Court: Ask your question. 

Mr. Hirscukop: May I address the Court? 

THE CourT: No, ask your question. 

Mr. HirscHKoPp: Well, Your Honor— 

THE Court: Mr. Hirschkop, ask your questions. 
When you have asked your questions— 
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DEFENDANT SLASKI: Your Honor, with all due 
respect, he does not represent us. Even though he 
does not represent us, you force him on us— 

Mr. HirscuHKkop: If you won’t allow me to do my 
job, I can’t ask questions, Your Honor. 

THE CourT: All right. Sit down, Mr. Hirschkop. 

DEFENDANT SLASKI: I think you are being very 
unfair, Your Honor. 

THE Court: Sit down, Mr. Slaski. 

Mr. HirscHKop: Your Honor, I would like to 
verify that I was sitting down when you said that. 
(Tr. 455-457.) 


The trial continued for an additional three days. The 
atmosphere of the trial became more tense ard emotion- 
charged as the trial progressed. At one point a spectator 
spoke out in court, saying, “This is too much. What do 
you mean, not admissible?”, and was applauded by other 
spectators as he was being removed by the marshals ( Tr. 
466-468) 2° During the Friday session a melee erupted 
which required the trial judge to clear the courtroom 
and adjourn the trial until the following Monday (Tr. 
595)27 The trial judge admonished the spectators when 


25 Appellant’s remarks here are cited in specification No. 2 of 
the Certificate of Contempt. 


2¢This outburst was prompted by the court’s ruling that the 
statement of the defendants, read by the television reporter at the 
conclusion of the film, was inadmissible (Tr. 465-466). The con- 
tinued disruptions in the court by the spectators are reflected in 
the following later colloquy between the court and the prosecutor 
at the bench: 


(Mr. GREEN]: I would like Your Honor’s inclination as to 
the spectators. 

THE Court: Well, if we have much more of it, I am going 
to clear the courtroom and that would be too bad. I think the 
defendants have something to say. (Tr. 590). 


27 The tense and volatile atmosphere of the trial can be savored 
from the trial judge’s narrative description of this melee which he 
included as a part of the record: 

The record being unclear as to what transpired in the court- 
room shortly before the Court adjourned Friday, February 6, 
1970, the following is a recital of those events. 


[Footnote continued on page 28] 


the court was reconvened that further outbursts would 
result in punitive action by the court against the offend- 
ing party (Tr. 619). In addition he warned the defend- 
ants that the court would no longer tolerate attempts at 
questioning by them or their refusal to obey court orders 
under penalty of contempt (Tr. 619-620).* Thereafter 


= [Continued] 


Defendant JoAnn Malone, while making her opening state- 
ment, referred to the Vietnam War. (T. 594) The Court 
ruled that “the War in Vietnam is not an issue in this case.” 
(T. 594) Defendant Arthur Melville rose to object and was 
ordered by the Court to be seated. Defendant Michael Slaski 
also objected and, when he failed to obey the Court’s order 
to be seated, the Marshals were ordered to seat him, (T. 595) 
While this was taking place, two spectators in the rear of the 
courtroom then stood and shouted to the bench concerning the 
relevancy of the War in the case on trial. Marshals moved to 
eject these two persons. The first was removed without inci- 
dent. While the second was being ejected with some difficulty, 
2 woman member of the DC-Nine defense committee seated in 
the front row in back of the defendants rose and ran to the 
back of the courtroom to impede the Marshals and assist the 
two spectators being removed. When the Marshals resisted 
her, she screamed at them. Defendant Michael Slaski then 
wrestled free from the Marshals who were attempting to seat 
him, hurdled the rail and engaged in an altercation with the 
Marshals at the rear of the courtroom. During these events 
the jury was ushered from the courtroom. The Court ordered 
the courtroom cleared and took a recess. It is reported that 
the fighting involving defendant Slaski ceased after two or 
three minutes and the Marshals began clearing the courtroom 
amid shouts of “pigs” and obscenities. Loud shouting occurred 
during the entire incident. A number of spectators refused to 
leave the courtroom and had to be ejected forcibly. The Court 
returned after the courtroom had been cleared and the press, 
counsel and the defendants had been readmitted. The jury 
was recalled, admonished to disregard what it had seen, and 
ee The Court then adjourned until Monday, February 

, 1970. 

It is this 18th day of February, 1970, hereby ORDERED 
that the above be made a part of the official record of this 
trial, it being a true reconstruction of the events as they oc- 
curred, which are not now reflected in the record. (Supple- 
ment to Transcript, following page 595 in Volume 3 of the 
transcript.) 


28 The court earlier had advised counsel in chambers of his in- 
tended admonitions and the procedures which would be followed 
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defendant Slaski was cited for contempt because of his 
involvement in the Friday disturbance (Tr. 620-621) .* 
Defendant Arthur Melville was subsequently held in con- 
tempt because he again refused to obey the court’s order 
to be seated (Tr. 733-735). Defendant Dougherty refused 
to be seated after Melville was cited for contempt, and 
he likewise was found to be in contempt (Tr. 735-736) . 
Then a spectator addressed the court, and the trial judge 
ordered his ejection from the courtroom (Tr. 736-737). 
After a short recess, the court inquired of defense counsel 


to facilitate order in the courtroom (Tr. 598-600). Furthermore, 
the following exchange occurred between appellant and the trial 
judge at the same conference in camera: 


Me. Higscukor: As to the question of summary contempt 
[of one of the defendants], I don’t think it is at all adequate, 
in view of the relationship between counsel and the defendants 
at this point, and it is a warm relationship; but as far as a 
legal relationship, they are not discussing the legal issues 
with us. 

THE Court: Listen, Mr. Hirschkop, let’s not play ducks 
and drakes on this. I think you filed a lengthy memorandum 
on their behalf, you negotiated with respect to the pleas on 
Friday. Your public posture in the courtroom is one of not 
having anything to do with them, yet at the same time you are 
—and I hope you are—conferring with them. I assume you 

i mit proposed instructions. So we are just 
kidding ourselves when we talk about not being able to confer 
with the defendants. The public posture may be that they 
don’t confer with you, but the fact is that you do represent 
them by order of the Court; and as a matter of actual fact, 
you are representing them. (Tr. 608-604.) 


2 The court found that Slaski was “guilty of the following con- 
timacious and offensive acts”: 


First. In disobedience of a direct order of the Court, the 
defendant Slaski refused to resume his seat after he had 
interjected a comment in open Court against often repeated 
admonitions to speak only through counsel; 

Second. Defendant Slaski left his seat and vaulted the front 
row of benches in the courtroom to participate in a melee which 
had occurred in open Court upon the attempted removal of two 
spectators who had disrupted the Court proceedings. 

Third. Defendant Slaski engaged in an altercation with a 
United States Marshal who was involved in the exercise of his 
duties in clearing the courtroom pursuant to an order of the 
Court. (Tr. 620-621.) 
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whether they had any additional witnesses. Appellant 
replied: 


Mr. HirscHkop: Your Honor, yes, I have other 
witnesses, but I can’t call them. It is my under- 
standing the defendants will be allowed to testify 
as to why they went to this place, but that they can’t 
testify about the War in Vietnam, which were the 
motivating factors. You have effectively muzzled 
them, Judge. You have told them— 

THE CourT: Just a minute. Do you want to re- 
peat that? 

Mr. HimscuKop: Yes. The witnesses are effec- 
tively muzzled from testifying about what they came 
here to testify about. Maybe it is their misunder- 
standing of the law and maybe not. But they can’t 
testify without violating your rulings. I can’t advise 
them to violate rulings. 

Mr. GREEN: If Mr. Hirschkop could proffer what 
they are to testify to, we could get a ruling. 

Mr. HirscHxop: Your Honor, I can speak to the 


Court without Mr. Green’s help. I am sure, Judge, 
that if you want me to I can do it. (Tr. 738-789) 
(emphasis added). 


Subsequently another spectator spoke out during the tes- 
timony of one of the defendants, and the trial judge ex- 
cused the jury and ordered the spectator to be escorted 
out of the courtrocm and courthouse by the marshals 
(Tr. 746).” 


2% This interruption was as follows: 
SpecTATOR IN REAR OF CourTROoM: Your Honor, I too— 


THE CouRT: Ladies and gentlemen of the jury, you may be 
excused. 


(The jurors retired to the jury room.) 


Spectator: Your Honor, I would like to be held in con- 
tempt with the defendants held in the cellblock. Your Honor, 
I do not feel the truth can be heard in this courtroom and I 
wish to stand with the defendants held in contempt because 
the truth cannot be. 

THe Court: Mr. Marshal, will you please escort the gentle- 
man out and escort him out of the courthouse. He is not to be 
permitted back. (Tr. 746.) 


31 


Thereafter counsel for the defense sought permission 
from the court to introduce character testimony (Tr. 
748). The trial judge requested a proffer from the defense 
as to what this testimony would be and their theory of 
its admissibility under the facts of this case (Tr. 748). 
The judge stated his opinion about the relevance and ad- 
missibility of this proposed evidence (Tr. 749-751) and 
remarked: 


Now, that is an opinion that I have given orally 
and if, within the framework of that opinion, you 
have character witnesses you wish to tender and 
make a proffer as to their testimony I will be happy 
to consider them. 

Mr. HirscuKor: Some of the character witnesses, 
from my understanding prior to the breakdown of 
communications, were to testify as to the background 
of the defendants as to the question of the whole 
circumstances of forming the intent. 

THE CourT: I know. 

Mr, Hirscukop: I know, but if you want a prof- 
fer let me talk. 

THE CouRT: Just a minute. 

Mr. HirscHkop: You just cut me off. 

Tue Court: For the first time on the record I 
am going to state directly to you that frequently 
throughout this trial, Mr. Hirschkop, you have been 
insulting and disrespectful. I tried to deal with you 
leniently but I want you to know that and I want 
you to remember it. 

Mr. HirscuKop: If Your Honor please, for the 
record, I don’t know of any instances that I have 
been insulting and disrespectful. I don’t know where 
I raised voice to the Court or violated a court- 
order. I have asked to be relieved several times and 
we are here under the Court’s instructions under 
very difficult circumstances. I interceded when there 
were difficulties and assisted the Marshals several 
times. I have been threatened by the Court and felt 
threatened by the Court. I point out that Friday 
and yesterday, I hardly said anything, as a matter 
of fact, to the Court. 
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THE Court: You have been on your good be- 
havior the last two days. 

Mr. HirscHkop: Not at all. I have behaved the 
same as the rest of the week. 

THE Court: I won’t argue with you. 

Mr. HirscHKop: I would like to know when I 
was disrespectful? 

THE CourT: I will let you know in due course. 
(Tr. 751-752.) 

The trial judge directed appellant to come forward after 
the jury had rendered its verdict and the defendants had 
departed. He announced to appellant that he was being 
cited for contempt and directed him to appear at 3:00 p.m. 
the following day to receive the certificate of contempt 
(Tr. 840). Appellant inquired: 


Mr. HirscHKop: May I ask based on what ac- 
tions I am being cited for contempt? 

THE CourT: You will find out at 3:00 o’clock 
tomorrow when you receive the certificate. 

Mr. HIRSCHKOP: Will I be tried tomorrow? 

THE CourT: You won’t be tried, you will be 
found guilty of contempt. I am finding you guilty 
of contempt, and I will tell you tomorrow what the 
certificate says. I will give you a copy of it, and I 
will tell you what the sentence will be. 

Mr. HirscHkKop: Your Honor, may I request that 
I have an opportunity to apply for a jury trial on 
the contempt charge? 

THE CouRT: Not on this one, Mr. Hirschkop. 

We will stand recessed until further call. (Tr. 
840-841.) 


Appellant appeared with counsel the following day. His 
counsel observed that he had not had the opportunity to 
examine the transcript and asked that the court refer the 
matter to another judge for determination of appellant’s 
guilt of contempt. He further asked for a hearing, notice 
of the charges and an opportunity to be heard (S. Tr. 
2-3).7 The trial judge denied these requests and read the 


31 “S. Tr.” refers to the transcript of the proceedings on February 
11, 1970. 
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certificate of contempt to appellant, and then he imposed 
a thirty-day term of imprisonment for this offense (S. 
Tr. 3-6). 


ARGUMENT 


I. Appellant’s conduct amounted to contempt of court 
under 18 U.S.C. § 401 


(Tr. C 18, 24-25, Tr. 5-6, 8-10, 26-28, 30-31, 64-65, 
83-90, 95-98, 110-113, 150, 222, 224, 227, 243-244, 
277-278, 280-281, 284, 303, 353-354, 357-360, 376- 
377, 379, 393-399, 416, 443, 446-447, 456-457, 604- 
605) 


Appellant was found to be in violation of 18 U.S.C. 
§ 401(1). This section in its entirety provides: 


A court of the United States shall have power to 
punish by fine or imprisonment, at its discretion, 
such contempt of its authority, and none other, as— 


(1) Misbehavior of any person in its presence or 
so near thereto as to obstruct the administration of 
justice; 

(2) Misbehavior of any of its officers in their offi- 
cial transactions; 

(3) Disobedience or resistance to its lawful writ, 
process, order, rule, decree, or command. 


The Supreme Court held in Ex parte Hudgings, 249 U.S. 
378, 383 (1919) : 


An obstruction to the performance of judicial duty 
resulting from an act done in the presence of the 
court is, then, the characteristic upon which the 
power to punish for contempt must rest. This being 
true, it follows that the presence of that element 
must clearly be shown in every case where the power 
to punish for contempt is exerted .... 


Relying on Hudgings and the Supreme Court’s later de- 
cision in In re McConnell, 370 U.S. 280 (1962), appellant 
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and amicus I= assert that a conviction of contempt under 
this statute cannot be sustained unless there is an actual 
obstruction of court proceedings. They contend, in effect, 
that the contemnor’s conduct must result in some ap- 
preciable delay of the proceeding before there can be an 
obstruction of the administration of justice. Appellee 
submits, however, that such a construction of the statute 
and the decisions thereunder is faulty and, if adopted, 
would render the federal courts powerless to protect them- 
selves against all affronts against their dignity and au- 
thority, no matter how outrageous or disrespectful, ex- 
cept those that are accompanied by an appreciable passing 
of time. 

In McConnell, supra, an attorney was cited for con- 
tempt for an incident which arose out of the relatively 
subdued atmosphere of a treble-damage antitrust suit. 
Mr. McConnell, representing the plaintiff, desired to es- 
tablish that economic injury to the public had resulted 
from the alleged conspiracy, an element of his cause of 
action seemingly required at that time under the law. 
However, he was ordered by the District Judge at the 
outset of the trial not to introduce any evidence of this 
conspiracy charge. Mr. McConnell wished to preserve this 
ruling for appeal, but the defendants’ counsel refused to 
stipulate that the plaintiff would have introduced certain 
evidence of conspiracy. Defense counsel demanded that 
McConnell comply with the procedures set out in Rule 
43 (c), FED. R. Civ. P., which requires that before an of- 
fer of proof is made questions upon which the offer is 
based must first be asked in the presence of the jury. Mc- 
Connell persisted in questions before the jury with respect 
to his conspiracy theory. After the trial, McConnell and 


32 Three groups of amici curiae have filed briefs in this case. 
Appellee will refer to them here as follows: Messrs. Antieau, 
Bowman and Scheflin, whose brief was filed on June 16, 1970, will 
be referred to collectively as “amicus I”; Messrs. Arent, Bodner, 
et al., whose brief was filed on August 31, 1970, as “amicus II”; 
and the American Civil Liberties Union, with Mr. Turtle on the 
brief, filed September 8, 1970, as “amicus III.” 
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his co-counsel were found guilty by the trial judge on 
several specifications of alleged contemptuous conduct. 
The Seventh Circuit Court of Appeals reversed two of Mc- 
Connell’s convictions but sustained one under one specifi- 
cation. Parmelee Transp. Co. v. Keeshin, 294 F.2d 310 
(7th Cir. 1961) [hereinafter cited as Parmelee II (Mc- 
Connell) |. That specification, later reviewed by the 
Supreme Court, was as follows: 


On April 27, 1960, in the presence and hearing of 
the jury, after the court had instructed the attorneys 
for plaintiff to refrain from repeatedly asking ques- 
tions on subjects which the Court had ruled [were] 
not admissible, in the presence of the jury as distin- 
quished from an offer of proof outside the presence 
of the jury, the following occurred: 

By Mr. MCCONNELL: Now you are trying to tell 
us we can’t ask these questions. We have a right 
to ask these questions, and until we are stopped 
from asking these questions we are going to ask 
them, because it is in our prerogative in doing it. 

By THE Court: I am now stopping you from ask- 
ing the questions about conversations with Mr. Cross, 
because I have ruled specifically, definitely and com- 
pletely that it is not an issue in this case. 

By Mr. McCoNNELL: We have a right to ask 
them. 

By THE CourT: You can offer proof on it. 

By Mr. McCoNNELL: We have a right to ask 
questions which we offer on this issue, and Your 
Honor can sustain their objection to them. We don’t 
have a right to read the answers, but we have a 
right to ask the questions, and we propose to do so 
unless some bailiff stops us. 370 U.S. at 235 (em- 
phasis added by Supreme Court). 


The Supreme Court reversed the appellate court’s judg- 
ment of affirmance, holding that under 18 U.S.C. § 401 
there was nothing in McConnell’s conduct which was suf- 


33 The Court of Appeals reversed all of his co-counsel’s convic- 
tions for contempt. Parmelee Transp. Co. v. Keeshin, 292 F.2d 806 
(7th Cir. 1961) [hereinafter cited as Parmelee I (Freeman)]. 
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ficiently disruptive of the trial court’s business to ‘“ob- 
struct the adminstration of justice.” In so holding the 
Supreme Court said: 


We agree with Judge Duffy who dissented below 
that there was nothing in petitioner’s conduct suffi- 
ciently disruptive of the trial court’s business to be 
an obstruction of justice. It is true that petitioner 
stated that counsel had a right to ask questions that 
the judge did not want asked and that “we propose 
to do so unless some bailiff stops us.” The fact re- 
mains, however, that the bailiff never had to inter- 
rupt the trial by arresting petitioner, for the simple 
reason that after this statement petitioner never did 
ask any more questions along the line which the 
judge had forbidden. And we cannot agree that a 
mere statement by a lawyer of his intention to press 
his legal contention until the court has a bailiff stop 
him can amount to an obstruction of justice that can 
be punished under the limited powers of summary 
contempt which Congress has granted to the federal 


courts, The arguments of a lawyer in presenting his 
client’s case strenuously and persistently cannot 
amount to a contempt of court so long as the lawyer 
does not in some way create an obstruction which 
blocks the judge in the performance of his judicial 
duty. 370 U.S. at 236. 


Appellant and amicus I assert that McConnell is indis- 
tinguishable from the instant case. They contend that ap- 
pellant’s conviction should be reversed because “every act 
of alleged contemptuous conduct occurred while appellant 
was pressing a legal contention on behalf of his clients be- 
fore the court” (amicus I brief at 33) and because there 
was no actual obstruction of the judicial proceedings. Ap- 
pellee maintains, to the contrary, that appellant’s con- 
temptuous conduct and remarks cannot be disguised as 
“presenting his clients’ cause” so as to give him license to 
display with impunity his contempt for the court and for 
the proceedings in which he was a participant. Moreover, 
the contention of appellant and amicus I that there is no 
contempt where there is no actual obstruction of the pro- 
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ceedings in terms of time wholly ignores the principle that 
contempt is an act against the dignity and authority of 
the court, not the clock. 

In Sacher v. United States, 343 U.S. 1 (1952), the 
Supreme Court stated that the lawyer’s open-court 
breaches of decorum and disobedience to the judge’s orders 
and rulings by his speech and behavior was contemptuous 
because “it prejudiced the expeditious, orderly and dispas- 
sionate conduct of the trial.” In United States v. Schiffer, 
351 F.2d 91 (6th Cir. 1965), cert. denied, 384 U.S. 1003 
(1966), the court held that a lawyer’s remarks were con- 
temptuous per se because “[t]hey were calculated to pro- 
voke and to bring undue pressure upon the Court in the 
making of various rulings during the course of the trial. 
They delayed the trial, obstructed the administraton of 
justice and interferred with the Court in the performance 
of his judicial duties.” 351 F.2d at 94. In addition, the 
appellate courts have also deemed it contemptuous: 


(a) To address the court in an insolent, sarcastic 
or otherwise disrespectful manner. United States v. 
Schiffer, supra; Offutt v. United States, 101 US. 
App. D.C. 97, 247 F.2d 88, cert. denied, 355 U.S. 
856 (1957) ; Laughlin v. Eicher, 79 U.S. App. D.C. 
266, 145 F.2d 700, cert. denied, 325 U.S. 866 (1944) ; 
MacInnis v. United States, 191 F.2d 157 (9th Cir. 
1951), cert. denied, 342 U.S. 953 (1952); United 
States v. Bollenbach, 125 F.2d 458 (2d Cir. 1942). 


(b) To impute a lack of integrity to the judge. 
United States v. Schiffer, supra; United States v. 
Sacher, 182 F.2d 416 (2d Cir. 1950), affd, 343 
U.S. 1 (1952); MacInnis v. United States, supra. 


(ec) To disregard the court’s direction to cease ar- 
guing. Jones v. United States, 80 U.S. App. D.C. 
109, 151 F.2d 289 (1945) ;“ United States v. Sacher, 
supra. 


%4 This Court stated in Jones, 80 U.S. App. D.C. at 110, 151 F.2d 
at 290: 


Whenever counsel or a defendant on trial or a witness oversteps 
the bounds of propriety and refuses to heed the admonitions 
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(ad) To disregard other directions of the court. 
Laughlin v. United States, 80 U.S. App. D.C. 101, 
151 F.2d 281, cert. denied, 326 U.S. 777 (1945); 
United States v. Landes, 97 F.2d 878 (2d Cir. 1938). 


(e) To adhere to a line of examination excluded by 
the court. Hallinan v. United States, 182 F.2d 8380 
(9th Cir. 1950), cert. denied, 341 U.S. 952 (1951). 


Accordingly, it is eminently clear that an attorney’s 
conduct in court can be contemptuous even where there is 
no resulting delay in the proceedings. A delay in the ad- 
ministration of justice is of course a relevant factor in 
determining if a person’s act is contemptuous. Neverthe- 
less, these cases demonstrate that in the context of a par- 
ticular case certain conduct may be such a breach of the 
essential dignity and authority of the court, or such an 
unnecessary alteration of its “orderly and dispassionate 
course,” Sacher v. United States, supra, as to be considered 
sufficiently disruptive of the court’s business to amount to 
an obstruction of justice. This conduct would then amount 


to an obstacle impeding the judge’s performance of his 
judicial duty and would warrant the exercise of the con- 
tempt power to vindicate the public interest. 


A. Various factors to be considered in evaluating 
appellant's misbehavior. 


In evaluating the misbehavior described in the Certifi- 
cate of Contempt, we cannot emphasize too strongly a factor 


of the court or to obey in the presence of the court a lawful 
order of the court, he commits an act of contempt. Appellant, 
in persisting to address the court in relation to a matter about 
which the court had already ruled, after being repeatedly 
warned, was guilty of conduct subversive to due and orderly 
procedure in the courtroom, and tending to obstruct the due 
administration of justice, and such an offender ought to be, 
and properly was, disciplined. [Citing Ez parte Terry, 128 
U.S. 289 (1888).] 

35 There are other forms of conduct by counsel which have been 
deemed to be contemptuous, e¢.g., making representations to the 
court which are false or without knowledge of the facts. However, 
appellee will confine its discussion here to those examples which 
relate to appellant’s conduct in the instant case. 
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consistently recognized by the courts and restated by the 
Supreme Court in Fisher v. Pace, 386 U.S. 155 (1949): 


In a case of this type [misbehavior of counsel in 
open court] the transcript of the record cannot con- 
vey to us the complete picture of the courtroom 
scene. It does not depict such elements of misbe- 
havior as expression, manner of speaking, bearing, 
and attitude of the petitioner. Reliance must be 
placed upon the fairness and objectivity of the pre- 
siding judge. The occurrence must be viewed as 2 
unit in order to appraise properly the misconduct, 
and the relationship of the petitioner as an officer 
of the court must not be lost sight of. 386 U.S. at 
161. 


See also United States v. Bollenbach, supra.* Cf. United 
States v. Skinner, 188 U.S. App. D.C. 121, 425 F.2d 
552 (1970). We also stress the fact that as an attorney 
appellant has a “higher duty to assist in maintaining the 
dignity and integrity of the courts than does the ordinary 
citizen.” Hallinan v. United States, supra, 182 F.2d at 
888. See also Sacher v. United States, supra. 
Furthermore, we ask this Court to view appellant’s 
conduct in the context of this often disrupted and con- 
tinuously volatile trial, e.g., Sacher v. United States, 
supra; ** United States v. Schiffer, supra, for we contend 
that his conduct contributed substantially to this atmos- 
phere. The magnitude of his contemptuous conduct can be 
fully appreciated only when viewed in its proper setting, 
because what may not be contempt under quiescent trial 
condition. e.g., the relative calm of an antitrust proceed- 


%6In Bollenbach, which involved a defendant who made certain 
remarks at his trial, Judge Learned Hand stated in upholding the 
contempt conviction: “Moreover, particularly in cases of this kind, 
the record never preserves what were probably the most important 
factors of the offense—the tone of voice and the general appear- 
ance and bearing of the accused.” 125 F.2d at 460. 


37 Appellee has prepared for the court’s convenience a list of 
the various interruptions which occurred during the trial. See 
Appendix III, infra, pp. 97-100. 
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ing as in McConnell, may constitute contempt under more 
potentially explosive circumstances. Appellant and amicus 
I often seek in their briefs to justify certain contemp- 
tuous conduct by appellant on the theory that it was the 
inevitable product of the various difficulties inherent in 
the case or was created by the trial judge or by the de- 
fendants’ rejection of assistance from appointed counsel. 
We therefore invite this Court to compare, whenever 
possible, appellant’s conduct and remarks with those of his 
appointed colleagues. We are confident that such a com- 
parison will reveal to the Court that appellant’s conduct 
was totally unnecessary to further his clients’ cause or to 
protect their rights. See Appendix I, infra, pp. 83-93. 


B. Appellant’s Misbehavior 


For the convenience of the Court, appellee will adhere 
as closely as possible to the format employed by appellant 
and amicus I in considering the various instances of con- 
tempt. 


Specification 1. In addressing the Court concerning 
motions of defendants to represent themselves and 
for the Court to recuse itself he used insulting, 
derogatory and disrespectful language. 


Tr. 26-28, 83-87. 
(a) Tr. 26-28 


This incident arose at the time that the court permitted 
defense counsel to present arguments on the five defend- 
ants’ motions to represent themselves. Instead of direct- 
ing himself to the issue, appellant began by stating that he 
believed he was merely “wasting” his time because he be- 
lieved that the court was predisposed against his clients 
before the matter of self-representation was heard. There 
was no foundation for such an accusation reflecting on the 
integrity and impartiality of the court. Despite appellant’s 
assertions, there is nothing in the questioning of the de- 
fendants by the judge that shows any such predisposition. 
Even if appellant and the court differed as to the factors 
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which should be considered at such a hearing, there was 
nothing to support appellant’s accusation. When he was 
finally directed by the judge to speak to the issue, appel- 
lant did so briefly, but then he reiterated his belief that he 
was wasting his time. Then he stated: “I’m afraid, Judge, 
that if you won’t let them represent themselves, you are 
going to have to use the power of the Marshals, the Court 
and your robes, which you can, to order me to represent 
them because I won’t do it unless you so order me to do 
so.” Amicus I contends that this is similar to the “bailiff” 
statement in McConnell and therefore is not contempt. In 
McConnell, however, the lawyer was pressing a legal con- 
tention, which was not the situation here. This statement 
was totally unnecessary to his point, was made under in- 
creasingly tense circumstances, and certainly added a 
threat of commotion and disorder should the judge deny 
the pending motion. It was a remark calculated ** to bring 
pressure on the judge in rendering his decision. We sub- 
mit this is contempt. United States v. Schiffer, supra. It 
undoubtedly contributed to the general disorder of the 
trial and the numerous subsequent interruptions by the 
defendants, who continued to vocalize their demands for 
self-representation. The fact that the trial judge was suf- 
ficiently restrained and temperate to resist reprimanding 
appellant for these insulting and disrespectful remarks 
should not be allowed to elevate them to the level of proper 
advocacy.** 


38 We cannot agree with amicus’ characterization of appellant’s 
statement as being made “somewhat inartfully” (amicus I brief at 
34). As we read this record, we can only conclude that appellant’s 
conduct throughout the trial was deliberate and provocative. His 
repeated insults to the court were indeed, in our view, “artful” 
and disingenuous. 


3° We ask the Court to compare appellant’s argument on this issue 
with those of his co-counsel. Such a comparison will, we suggest, 
serve to reinforce our argument that appellant’s remarks were 
contemptuous and totally unjustified by any standard. See Appendix 
I, infra, p, 88-86. 
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(b) Tr. 83-87 


The second instance of contempt under this specification 
occurred during appellant’s so-called “motion to recuse.” *° 
Relying on Holt v. Virginia, $81 U.S. 131 (1965), appel- 
lant and amicus I argue that appellant’s statement was 
not contemptuous because he was merely fulfilling his ob- 
ligation to his clients to make this motion, a motion which 
is to some extent inherently insulting because of the al- 
legation of bias. Appellee does not dispute that a lawyer 
has an obligation to make such a motion if appropriate 
and that it raises a sensitive and delicate issue. However, 
its sensitive nature requires that it be presented in as 
tactful a manner as possible so as to avoid embellishing 
it with contentions of bias which are nothing more than 
insults to the court. 

Appellant began his “motion” with an attack in open 
court upon the judge’s pretrial order that counsel not speak 
to the press during the trial. The fact that he devoted at 
least half of his “motion” to this directive in the presence 
of the press supports the inference that his remarks were 
intended both to avoid and to publicize the court’s order 
and were calculated to bring possible discredit upon the 
judge. Appellant also referred to the pretrial conference 
and rumors purportedly reaching the court about possible 
violence. The apparent basis for appellant’s “motion” 
was the trial judge’s alleged predisposition against his 
clients and the supposed failure of the court to allow the 
defense to make objections. 

The Government does not concede in any respect that 
appellant’s “motion” had merit. Moreover, we maintain 
that the language and remarks made by appellant went 
beyond the realm of proper advocacy and were insulting, 
derogatory and disrespectful. This portion of the tran- 
script is filled with contemptuous statements. Among the 
most outrageous and flagrant was appellant’s statement 
to the trial judge of his belief “that you made up your 
mind about everything except the length of the sentence.” 


See footnote 78, infra. 
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This in itself is a most disrespectful and reprehensible 
attack upon a court’s integrity and impartiality. But ap- 
pellant went further: 


I am afraid of making this system rotten by not 
being able to do my job, and that is representing 
people; and that is what I am here for. I am not 
here to grease the wheels of the Court. I am terribly 
afraid that you have made up your mind that you 
are going to dispatch this case as expeditiously as 
possible. I am not here to expedite it. I will do it 
with all the diginity of a lawyer and all the sanc- 
tions of the bar in mind, but I will not take part in 
greasing the wheels, not of justice, but the wheels 
of expeditiously packing these nine people off to jail 
as quickly as we can. (Tr. 86-87.) 
Limited comment should be required from appellee to 
demonstrate that these remarks were contemptuous. They 
speak for themselves. Disrespect is no less offensive, nor 
should it be ignored, merely because appellant would oc- 
casionally interject into his statements a feeble expression 
of respect to the court. Such rhetoric and insults were a 
totally unnecessary embellishment of his “motion” which 
contributed to the tensions of the trial, the numerous sub- 
sequent interruptions by the defendants and their refusal 
to abide by or to accept the court’s rulings. Again, the 
fact that the trial judge chose to ignore appellant’s in- 
sulting remarks in the interest of proceeding with the trial 
should not render these remarks any less contemptuous 
but rather should be held to reflect favorably upon the 
judge’s sense of responsibility and restraint. 


Specification 2. On numerous occasions he conducted 
himself in a disrespectful manner and, on some of 
these occasions, refused to resume his seat after the 
Court had ruled. 


Tr. 5, 8-9, 224, 397-898, 416, 448, 456-457. 


In regard to appellant’s conduct on these seven occa- 
sions, amicus I first observes that all but one of these in- 
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cidents occurred outside of the presence of the jury. This 
of course does not render appellant’s conduct any less con- 
temptuous. Unted States v. Schiffer, supra, 351 F.2d at 
94. Citing various recognized authorities on a lawyer’s 
responsibility to his client, amicus I also asserts that on 
all of these seven occasions appellant was merely fulfilling 
his obligations to protect his clients’ interests with zeal 
and vigor, to seek reconsideration of adverse rulings and 
to preserve these points for appeal. That this is a lawyer’s 
obligation cannot be denied. However, he also has a re- 
sponsibility of corresponding importance to discharge these 
obligations within appropriate bounds so as not to be dis- 
respectful to the court or disruptive of the proceeding.” 
This responsibility of course includes the requirement that 
he obey the orders and directives of the court. See ABA 
PROJECT ON STANDARDS FOR CRIMINAL JUSTICE, The De- 
fense Function $7.1, and commentary on that section at 
257-261 (Tent. Draft 1970) ; AMERICAN COLLEGE OF TRIAL 
LAWYERS, REPORT AND RECOMMENDATIONS ON DISRUP- 
TION OF THE JUDICIAL PROCESS § III (1970) (hereinafter 
cited as REPORT ON DISRUPTION) ; AMERICAN COLLEGE OF 
TRIAL LAWYERS, CODE OF ConbuUCT § 13(a), 43 A-BAJ. 
223, 225 (1957); A.B.A. CANONS OF PROFESSIONAL 
EruHiIcs No. 1. 


42 As the Supreme Court observed in Sacher, supra: 


Of course, it is the right of counsel for every litigant to 
press his claim, even if it appears farfetched and untenable, to 
obtain the court’s considered ruling. Full enjoyment of that 
right, with due allowance for the heat of controversey, will 
be protected by appellate courts when infringed by trial courts. 
But if the ruling is adverse, it is not counsel’s right to resist 
it or to insult the judge—his right is only respectfully to pre- 
serve his point for appeal. During a trial, lawyers must speak, 
each in his own time and within his allowed time, and with 
relevance and moderation. These are such obvious matters 
that we should not remind the bar of them were it not for 
the misconceptions manifest in this case. 343 U.S. at 9 
(emphasis added). 


(a) Tr.6 


The trial judge ordered at the pretrial conference on 
January 29 that no member of the public, except for the 
press, would be admitted during the voir dire because of 
his anticipation that a large number of veniremen would 
have to be called (C. Tr. 18). Later in the conference he 
stated that the same prohibition would apply during the 
pretrial hearing on the motions of certain defendants to 
represent themselves (C. Tr. 24-25). Totally ignoring the 
court’s directives, however, appellant interrupted the 
questioning of a defendant at the hearing to announce that 
it had come to his attention that there were people in the 
hallway outside the courtroom who were apparently seek- 
ing admission. He was properly ordered to be seated by 
the judge since the matter had been previously decided, 
without objection by appellant. This disregard for the 
judge’s earlier order, his persistence in seeking to argue 
the matter and in refusing to be seated when ordered, ob- 
structed the questioning of a defendant, delayed the trial 


unnecessarily, and contributed at an early point to the 
tensions of this trial. His present assertion that he was 
merely seeking to relitigate the question and to preserve 
it for the record is not supported by his introductory re- 
marks to the court (Tr. 4).** In any event, his persistence 
in the matter and his refusal to be seated were contemp- 
tuous. 


42 Appellant asserts that this decision by the trial judge was 
arbitrary. We disagree because, as the judge explained to the de- 
fendants, there was a logistical problem due to the anticipated 
large number of veniremen (Tr. 5). To have permitted the public 
to fill the courtroom during the hearing, only to have to require 
them to leave a short time later to make room for the veniremen, 
would have served only to delay or complicate the proceedings. 


43 Appellant interrupted by saying, “Pardon me, Judge. It has 
come to our attention that there are people in the hallway, and... .” 
(Tr. 5.) These remarks indicate that instead of seeking to relitigate 
the question he simply chose to ignore the court’s earlier order. 
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(b) Tr. 8-9 


Here appellant again interrupted the court’s question- 
ing of a defendant on the self-representation matter and 
disputed the relevancy of the judge’s questions. The dis- 
respect in his words is obvious. His remarks were un- 
called for, and again his persistence and defiant refusal 
of the order to be seated overstepped the bounds of 
proper conduct. The asserted irrelevance of the trial 
judge’s questions to the issue of the defendants’ compe- 
tency to represent themselves simply did not justify this 
disrespectful attack by appellant.“ Not only was his con- 
duct contemptuous because of his disrespect and failure 
to obey the order to be seated; it was obstructive even 
under appellant and amicus I’s definition of contempt as 
“obstruction of justice” because it unnecessarily delayed 
the trial and immediately precipitated an interruption 
based on the same irrelevant theme by one of the defend- 
ants, which further delayed the proceedings (Tr. 9-10) 
and added to the increasingly volatile atmosphere of the 
trial.“ 

(c) Tr. 224 


Appeilant’s offensive remarks here arose during a collo- 
quy at the bench pertaining to counsel and the court 
speaking to the record about the defendants’ representing 
themselves and the orderliness of the proceeding. Appel- 
lant, without any justification whatsoever, interjected 


# As the Ninth Circuit wrote in Hallinan v. United States, supra: 


All practitioners know that in the trial of cases courts and 
lawyers often disagree as to the admissibility of evidence. It 
is further generally recognized that the trial court has the duty 
of determining the question of admissibility for the time being 
at least and that when the Court has spoken, upon counsel is 
then imposed the duty of abiding by that ruling. The error, if 
any, is to be corrected elsewhere. 182 F.2d at 887. 


+ Appellant’s argument that it is “evident” that the trial judge 
was merely asking questions of the defendants for the purpose of 
making 2 record to justify a “decision already made” (appellant’s 
brief at 18) is at best pure speculation, not supported by the record, 
and should be completely disregarded by this Court. 
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that he was being “threatened” by the court when noth- 
ing even hinting of a threat can be garnered from the 
record (Tr. 224). This remark is but another example 
of appellant’s repeated disrespectful personal assaults 
upon the trial judge. He had been warned earlier that 
his conduct was being viewed gravely (Tr. 97). Never- 
theless, he once more attacked the tria] judge in a man- 
ner which clearly permits the inference that appellant 
was baiting him. Such blatant disrespect should not have 
to be endured by a trial court. In addition, the mere fact 
that the judge did not lose his composure or comment 
on this disrespectful langauge should not render it any 
less contemptuous. As we show at pp. 61-63, infra, warn- 
ing and notice have no bearing on contempt. Rather, the 
trial judge should be commended for his restraint and 
temperament, It is apparent that he chose not to become 
embroiled in bickering with appellant but properly sought 
calmly to continue the trial without reprimanding him. 


(d) Tr. 397-398 


This incident arose out of the defendants’ complaint 
about the presence of three marshals who had been seated 
behind them upon direction of the trial judge because of 
the defendants’ previous disruptions of the proceedings 
(Tr. 393-894). The judge admonished the defendants to 
be seated, but they persisted in their disruption, and the 
jury had to be excused (Tr. 394). The court then ex- 
plained to counsel and the defendants that the marshals 
would withdraw from the area whenever they wished to 
hold conferences among themselves (Tr. 394-396). In 
spite of this, one defendant renewed the argument after 
the jury returned to the courtroom (Tr. 396-397). Ap- 
pellant then took it upon himself to interject the comment 
about moving the marshals from the area of the defend- 
ants (Tr. 397). The court immediately asked appellant 
to instruct his clients to be seated, but the record indi- 
cates no effort by appellant to honor the court’s request, 
and as a consequence the jury had to be excused again 
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(Tr. 397). Thereafter the court ordered appellant to 
speak to his clients about their demeanor, but once more 
the record indicates no effort or even an attempt by 
appellant to obey the court’s order. Instead he persisted 
in the same argument, and the defendants erupted again 
(Tr. 398). Finally the court was forced to order the 
marshals to move away from the area (Tr. 399). Ap- 
pellant’s manner in ignoring the court’s request to speak 
to his clients and continuing to argue this matter was 
at the very least disrespectful. His conduct also con- 
tributed appreciably to the disruption in the courtroom. 
This episode typifies many throughout the trial which 
reflected appellant’s belief that he had no obligation at 
all to the court to assist it in maintaining order in the 
courtroom. His self-serving claim that he lacked control 
and influence over his clients—for whom he nevertheless 
spoke frequently through the trial when it suited his 
purposes to do so—which was properly not believed by 
the trial judge (Tr. 604-605), could not relieve him of 
this responsibility. See REPORT ON DISRUPTION, supra, 
$ Il, at 6. 


(e) Tr. 416 


Here appellant again desired to state for the record 
that his inability to cross-examine witnesses stemmed 
from his clients’ refusal to consult with him. The court 
had previously noted appellant’s difficulties (Tr. 253-254, 
360), and appellant had already spoken for the record 
on this identical matter on several previous occasions 
(Tr. 357-360, 376-377, 379). To insist on doing so again 
not only was unnecessary but again delayed the proceed- 
ings, was disrespectful in tone and attitude, and added 
further to the volatile atmosphere of the trial. 

Appellant relies on Phelan v. Territory of Guam, 394 
F.2d 293 (9th Cir. 1968), to support his contention that 
his conduct in this instance was not contemptuous. He 
asserts that his statement “was not as strong as that 
employed by counsel in the Phelan case . . . which the 
Ninth Circuit held as a matter of law did not constitute 
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contempt” (appellant’s brief at 19). Phelan is clearly 
distinguishable, for the trial judge there charged only 
that counsel had been contemptuous because he accused 
the court of denying him the opportunity to cross-exam- 
ine, There was no suggestion that counsel had been de- 
fiant in tone, manner or attitude to the court.“ In the 
absence of such a showing, the appellate court ruled that 
the language, with the exception of a solitary statement,” 
was not susceptible of being considered arrogant, hostile 
or defiant. Therefore, relying on In Re McConnell, supra, 
the court held that the contempt citation could not be 
sustained because counsel was merely pressing 2 legal 
contention which did not obstruct the judge in the per- 
formance of his duties. In the case at bar, however, the 
trial judge found that appellant was disrespectful, and 
the record repeatedly supports such a finding. E.g., Tr. 
224. Phelan has no bearing on this case. 


(f) Tr. 443 


Here the prosecutor was preparing to exhibit the film 
taken at the Dow Chemical Company offices at the time 
of the offense as part of his foundation for its later dis- 
play to the jury. He did not intend to introduce the 
sound track for fear of prejudicing the defendants. 
Nevertheless, appellant requested that the film be shown 
with the sound track because “we may decide we may 
want to use it later on ourselves.” The court denied this 
request; but irrespective of the correctness of this ruling, 
appellant persisted in arguing with the judge, and the 
judge found it necessary to order him to be seated on 


46 Phelan contended in his appellate brief that his words were 
uttered in a “conversational tone” only. The Government did not 
controvert this contention in its reply brief. $94 F.2d at 296 n. 7. 


47 That statement was Phelan’s last remark to the court in the 
colloquy : 
THE CourT: Very well, don’t try to say you are precluded 
from cross-examination. 
Mr. PHELAN: I said it, your Honor, and I believe it. $394 
F.2d at 295. 
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three separate occasions. One defendant was then prompt- 
ed to address the court. Appellant’s persistence in con- 
tinuing his arguments after the court’s rulings, his re- 
fusal to be seated and his remarks to the court were both 
unnecessary and disrespectful. Again, a comparison of 
appellant’s remarks with Mr. Bowman’s subsequent re- 
quest that the sound track be made available (Tr. 446- 
447) accentuates the inappropriateness of appellant’s 
manner. 


(g) Tr. 456-457 


Appellant was cross-examining a witness out of the 
jury’s presence when the prosecutor interrupted him to 
make a correction—proper as a matter of law—to the 
form of the question. Appellant requested that the court 
instruct the prosecutor to state any objection he might 
have and not to instruct the witness how to answer. The 
prosecutor replied to the court’s resulting question that 
he had no objection, and the matter should have ended. 
But appellant went on to ask that the judge instruct the 
prosecutor not to interrupt his examination. The court 
noted calmly that no such instruction was necessary and 
told appellant to proceed with his questions. Appellant 
then embarked upon a course of conduct which by this 
point in the trial was his standard procedure. He per- 
sisted in obtrusive and totally unnecessary argument 
which again prompted an interruption by a defendant. 
Notwithstanding the possible slight impropriety of the 
prosecutor’s interruption, for whatever reason, it cer- 
tainly did not warrant appellant’s disrespectful and dila- 
tory response. On four occasions he refused to proceed 
with his examination after being told to do so by the 
court. At last the judge was constrained to order him 
to be seated. Such conduct is contemptuous judged by 
any standard and simply should not be tolerated in a 
courtroom. 
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Specification 3. He addressed the Court at the bench 
in a derogatory and disrespectful manner concerning 
the seating in the courtroom and concerning his 
participation at bench conferences. 


Tr. 95-97, 283-285. 
(a) Tr. 95-97 


The court indicated in the first day of trial that de- 
fense counsel must remain in the courtroom during the 
proceedings unless the defendants granted permission for 
one or more of them to leave. The reason for this ruling 
was to avoid a possible appellate argument by any or all 
of the eight defendants (ie., all except Begin), upon 
conviction, that they were denied the assistance of coun- 
sel due to the absence of one or more of their three ap- 
pointed counsel during the trial.** This was consistent 
with the court’s earlier rulings (Tr. 64-65, 88-90). Ap- 
pellant’s reaction to this not only was disrespectful and 
derogatory to the court, but was petty and puerile as 
well. He complained that several Assistant United States 
Attorneys had been present in the courtroom that morn- 
ing but that the court had not ordered all of them to 
remain. He stated that this was due to the judge’s par- 
tiality for prosecutors. Appellant continued with various 
demands of the court which were equally disrespectful.” 


48 This conclusion is supported by the court’s remark during this 
colloquy that “[a]s far as I am concerned, one lawyer could handle 
the case for the defense, but they happen to have three, and under 
the rules they are entitled to three” (Tr, 95). Appellant contends 
that for the court to insist on defense counsel’s remaining present 
unless permission for one or two of them to leave was given by the 
defendants was arbitrary. However, it appears to appellee that this 
was a commendable expression of concern by the court for the 
defendants’ rights and the responsibility of a trial judge to avoid 
situations which might result in appellate attacks upon his dealing 
with the novel issues in this difficult case. 


4° We ask the court to compare defense counsel Bowman’s com- 
ments in response to this directive, which clearly demonstrate by 
comparison that appellant’s remarks were unjustified and unneces- 
sary (Tr. 96). See Appendix I, infra, pp. 87-88. The court in due 
course agreed to the absence of defense counsel once the defend- 


Appellant next advised the court that he had 


no intention of even discussing this, Your Honor. 
You can order me to the bench, but you can’t make 
me take part in the conference. I have no intention 
of discussing that in the absence of these people. 
They have got a right to take part in that discus- 
sion to hear it. 

THE Court: You mean every bench conference? 

Mr. Hirscukop: That is what they insist upon, 
Judge. ; 

THE CourT: Mr. Hirschkop, you are treading 
close to the line. I am telling you that right now. 

Mr. Hirscaxor: You might as well dismiss me 
from the case. Threats won’t force me to conduct 
the defense in a different way. (Tr. 96-97.) 


The defiance, hostility and insolence to the court in these 
disrespectful and derogatory remarks are plain. His con- 
duct went far beyond any endeavor to state his clients’ 
request to attend bench conferences or to assert any 
legal contention whatsoever in their behalf. The fact 


that the court later acceded to the request that one de- 
fendant attend all bench conferences (Tr. 333) has no 
bearing on the issue of appellant’s contempt. Rather, it 
shows the eminent fairness of the court in accommodat- 
ing the defendants’ requests, as well as the prudent and 
proper efforts of the other defense counsel. 


(b) Tr. 283-284 


As the trial was about to resume, appellant requested 
a bench conference in order to complain about the manner 
of seating the public. This matter had been previously 
discussed at great length, both at the pre-trial conference 
and at trial (C. Tr. 16, Tr. 6, 30-31, 98, 110-111, 150, 
222, 227, 243-244, 277-278, 280-281). When the judge 
stated that he would decide the seating in the courtroom, 
appellant replied: 


ants’ consent was obtained that at least one attorney be present 
(Tr. 111-112). 
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I have a right to make motions. If you won't let 
me make motions, Judge, let me go home. 

Tye Court: The seating is my responsibility. 

Mr. HirscHKop: You have your own motives, 
Judge, don’t impugn my rights. I have a right under 
the Constitution to see they have a public trial. If 
you don’t want me to bare [sic] out that right as 
my duties of a lawyer, send me home. (Tr. 283- 
284.) 


Again appellee submits that the bare record itself mani- 
fests the contemptuous nature of these remarks; anyone 
reading this record can readily detect the scurrilous tone 
and demeanor with which they surely must have been 
uttered. No court can tolerate such remarks to the court 
by a member of its bar, nor, we repeat, should a con- 
temnor be permitted to succeed in disguising his remarks 
as an advocate’s presentation of the wishes of his clients. 


Specification 4. He engaged in disrespectful and dis- 
courteous conduct which offended the dignity and 
decorum of the proceeding and which was degrading 
to this tribunal, in violation of the standards imposed 
by the American Bar Association Code of Profes- 
sional Responsibility and the Canons of Professional 
Ethics. ABA CODE OF PROFESSIONAL RESPONSIBILITY, 
Canon 7, EC-7-36, DR-7-106 (c) (6) (1969); ABA 
CANONS OF PROFESSIONAL ETHICS, Canon 1 (1967). 
Further, in the context of @ difficult trial of nine 
defendants he failed to fulfill his obligation as an 
officer of this Court. See appropriate portions of the 
trial transcript. 


Appellant and amicus I contend that this Court should 
strike down this specification because the trial judge did 
not expressly designate the portions of the transcript upon 
which he relied to support these conclusions. Therefore, 
they assert, this specification is “too general to require 
an answer by respondent or 2 definitive ruling by this 
Court.” Parmelee II (McConnell), supra 294 F.2d at 314; 
Parmelee I (Freeman), supra, 292 F.2d at 809. How- 
ever, it is apparent from the similarity of the nature of 
the conclusions in this specification, te., “disrespectful 
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and discourteous conduct which offended the dignity of 
this proceeding,” and that of the preceding three specifi- 
cations, disrespectful language, conduct and manner, that 
the trial judge was relying on the same portions of the 
transcript which he had previously cited. The trial judge 
was stating here that appellant’s previously cited conduct, 
in the context of this entire trial, was not only contemp- 
tuous but violative of the referenced Canons of Ethics.” 
Once again we submit that the record clearly supports 
the trial judge’s conclusion. 


3° ABA CODE OF PROFESSIONAL RESPOSIBILITY, EC 7-86, provides: 


Judicial hearings ought to be conducted through dignified 
and orderly procedures designed to protect the rights of all 
parties. Although a lawyer has the duty to represent his client 
zealously, he should not engage in any conduct that offends the 
dignity and decorum of proceedings. While maintaining his 
independence, a lawyer should be respectful, courteous, and 
above-board in his relations with a judge or hearing officer 
before whom he appears. He should avoid undue solicitude 
for the comfort or convenience of judge or jury and should 
avoid any other conduct calculated to gain special consideration. 


DR 7-106 (c) provides in pertinent part: 


In appearing in his professional capacity before a tribunal, 
a lawyer shall not: 
* * * * 
(6) Engage in undignified or discourteous conduct which is 
degrading to a tribunal. 


Former Canon 1 provides: 
The Duty of the Lawyer to the Courts 


It is the duty of the lawyer to maintain towards the Courts 
a respectful attitude, not for the sake of the temporary incum- 
bent of the judicial office, but for the maintenance of its 
supreme importance. Judges, not being wholly free to defend 
themselves, are peculiarly entitled to receive the support of the 
Bar against unjust criticism and clamor. Whenever there is 
proper ground for serious complaint of a judicial officer, it is 
the right and duty of the lawyer to submit his grievances to 
the proper authorities. In such cases, but not otherwise, such 
charges should be encouraged and the person making them 
should be protected. 


In Appendix II, infra, pp. 94-95, we have listed a number of 
instances of appellant’s “disrespectful and discourteous conduct,” 
including numerous incidents cited specifically by the court and 
numerous other not cited. 
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It is important to note at this juncture that the trial 
judge treated all of the cited incidents of contemptuous 
conduct as one offense of contempt of court. Appellant 
received a single sentence of thirty days for this offense. 
Consequently, under the rationale of the Yates cases, 
Yates v. United States, 355 U.S. 66 (1957) [Yates n, 
and Yates v. United States, 356 U.S. 363 (1958) [Yates 
II}, appellant’s conviction of contempt must stand if this 
Court finds that his conduct amounted to contempt under 
any one of the four specifications or any portion thereof.* 
Therefore appellant must show that his conduct at each 
section of the transcript cited in every specification did 
not constitute contempt in order to warrant reversal of 
his one conviction of contempt on substantive grounds. 

We would conclude this portion of our argument by 
stating simply that in our view the trial court had a right 
and an obligation to consider the record as a whole in 
determining that appellant was guilty of contempt. We 
ask this Court to do the same in reviewing that determi- 
nation. 


C. The necessity vel non of alleging or proving 
contumacious intent. 


Appellant and amicus I contend that appellant’s con- 
tempt conviction must be reversed because his conduct 
was not “contemptuous per se” and there is no allegation 
or proof of contumacious intent. In Offutt v. United 


53 In Yates I, supra, the defendant had refused at trial to answer 
eleven questions, and the trial court had found her guilty of eleven 
counts of contempt of court and had imposed eleven concurrent 
sentences. The Supreme Court held that the several refusals to 
answer together constituted only one contempt, not eleven, and va- 
cated the sentence with instructions to the trial court to reconsider 
it in light of its ruling on the substantive issue. The trial judge 
resentenced the defendant to imprisonment for one year for the 
single contempt. Certiorari was again granted by the Supreme 
Court, and in Yates II, supra, the Court, exercising its supervisory 
power, remanded the case to the District Court with directions to 
reduce the sentence to the time the defendant had already served 
in jail because the Court felt that this was adequate punishment 
for her offense. 
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States, 9S U.S. App. D.C. 69, 232 F.2d 69, cert. denied, 
$51 U.S. 98S (1956), this Court reviewed a lawyer’s 
conviction of criminal contempt which was entered after 
a hearing under Rule 42 (b), Fep. R. Crim. P.,** before 
a judge other than the one who presided at the trial. The 
lawyer was found guilty under a specification which 
charged him with making insolent, insulting and offensive 
remarks to the trial judge“ He was also found guilty 
under a specification which charged him with asking wit- 
nesses questions that were highly prejudicial and with- 
out a proper foundation. Addressing itself to the ques- 
tion of whether there must be a finding of contumacious 
intent under 18 U.S.C. $401 (1) to sustain a conviction 
under this latter specification, this Court said: 


It may be true that a finding of contumacious in- 
tent is not always a prerequisite to a contempt con- 
viction under 18 U.S.C. $401 (1); absence of such 
intent may go only to mitigation. [Citations omitted. ] 
But a finding of “misbehavior” is essential . . . 


Thus, when the conduct in question is not clearly 
blameworthy, consisting as here, of asking witnesses 
incompetent questions, there is no contempt unless 
there is some sort of wrongful intent. [Citations 
omitted.] If Offutt was guilty of “gross discour- 
tesy” to the court, or if has remarks in all the cir- 


33 See footnote 57, infra. 
% This specification read as follows: 
I. On numerous occasions, he made insolent, insulting and 


offensive remarks to the court, and was guilty of gross dis- 
courtesy to the court. 98 US. App. D.C. at 70, 232 F.2d at 70. 
3S This specification read as follows: 

III. On several occasions he asked of witnesses questions 
that were highly prejudicial to the witness and for which 
there was no foundation. Thus, he asked Mary Ott, the victim 
of the abortions charged against the defendant [Peckham], 
“.chen were you arrested in this case?” Asa matter of fact she 
never had been arrested and when called to account by the court, 
Offutt only answered that he had a right to enquire whether 
the witness had been arrested in this case. 98 U.S. App. D.C. 
at 70, 232 F.2d at 70 ( emphasis in original). 
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cumstances were “insolent, insulting and offensive” 
as is alleged in Charge I, and he were found guilty 
of misbehavior by reason of such conduct there would 
be no need to make special inquiry into intent, except 
as to mitigation. In that event the finding of mis- 
behavior might be regarded as including, by neces- 
sary implication, a finding of wrongful intent. But 
the conduct involved in Charge III (the asking of 
incompetent questions) is of a different character. 
If Offutt were able to introduce evidence tending to 
prove that he believed there was a foundation for 
the questions he asked the witnesses, the court might 
conclude that he was not guilty of misbehavior in 
asking them. 98 U.S. App. D.C. at 72, 282 F.2d at 
72 (emphasis added). 


There is thus a clear distinction between those acts which 
are “clearly blameworthy,” ¢.g., “gross discourtesy” or 
“insolent, insulting and offensive” remarks to the court, 
and those acts which are not such flagrant abuses of the 
court’s authority and dignity and for which the attorney 


may have a good faith justification. See In re McCon- 
nell, supra; Phelan v. Territory of Guam, supra; United 
States v. Sopher, 347 F.2d 415 (7th Cir. 1965). 

Amicus I contends that there must be a showing of 
contumacious intent “where, as here, the alleged misbe- 
havior all relates to the presentation of legal arguments 
on behalf of clients and thus is not ‘clearly blameworthy,’ 
[because] it may be that the alleged contemnor acted en- 
tirely in good faith, presenting forceful arguments to a 
judge who gave no indication of displeasure or disap- 
proval” (amicus I brief at 56). We strongly disagree. 
The trial judge generally characterized appellant’s con- 
duct as “disrespectful” in both language and manner. 
Appellant repeatedly insulted the court, refused to obey 
its orders, and contributed substantially to the trial’s tense 
and violatile atmosphere. It is no answer to urge, as ap- 
pellant and amicus I do, that he was merely defending 
the interests of his clients. The legitimate interests of his 
clients did not include insolence, disrespect, sarcasm and 
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@isobedience to the court. United States v. Landes, supra. 
His conduct was “clearly blameworthy,” and therefore 
there was no necessity for any finding or allegation of 
contumacious intent.” 


IL The procedures under which appellant was cited and 
punished for contempt were proper. 


A. Appellant was properly punished summarily. 


Appellant was cited for contempt at the conclusion of 
the trial and was sentenced the following day. The trial 
judge proceeded under Rule 42 (a) of the Federal Rules 
of Criminal Procedure.’ Appellant now claims this pro- 


$6 Appellant also contends that 18 U.S.C. §401 (1) is uncon- 
stitutional because the term “misbehavior” is vague. He asserts that 
the question of whether certain conduct amounts to contempt is 
often 2 matter determined by the subjective judgment of the trial 
judge and his reaction to a lawyer’s “style.” Therefore, he claims, 
the statute should be struck down as violative of the due process 
clause of the Fifth Amendment. 

A statue 


'S. App. D.C. 201, 414 F.2d 
S. App. D.C. 215, 414 
could be defined 


did, then surely appellant can 
those norms was somehow deficient or 80 far inferior to theirs as 
to render the statute unconstitutionally vague. 


7 Rule 42 reads: 
CRIMINAL CONTEMPT 
(a) Summary Disposition. A criminal contempt may be 
punished summarily if the judge certifies that he saw or heard 
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cedure was erroneous. In his view, the summary proced- 
ure authorized by Rule 42 (a) should be used only in 
cases where the offensive conduct was so serious as to 
cause an actual disruption of the trial. He characterizes 
his own conduct—in the terms of 18 U.S.C. § 401 (1)— 
as only “misbehavior” rather than seriously obstructive 
behavior and concludes that summary procedure should 
not have been used in his case.* 

Appellant’s argument can survive no longer than it 
takes to examine his initial premise. The argument rests 
on a tenuous distinction which sober analysis reveals to 
be non-existent. The federal law of contempt does not 
recognize any distinction between “mere misbehavior” oc- 
curring in the courtroom and “obstructive” behavior in 
court. Justice Jackson, writing for the Supreme Court 
in Sacher v. United States, supra, stated, “{[T]he very 
practical reasons which have led every system of law to 
vest a contempt power in one who presides over judicial 
proceedings are also the reasons which account for it be- 


ing made summary.” 3438 U.S. at 8. We would add that 
the policy reasons for making the procedure summary also 


the conduct constituting the contempt and that it was com- 
mitted in the actual presence of the court. The order of con- 
tempt shall recite the facts and shall be signed by the judge 
and entered of record. 

(b) Disposition Upon Notice and Hearing. A criminal con- 
tempt except as provided in subdivision (a) of this rule shall be 
prosecuted on notice. The notice shall state the time and place 
of hearing, allowing a reasonable time for the preparation of 
the defense, and shall state the essential facts constituting 
the criminal contempt charged and describe it as such. The 
notice shall be given orally by the judge in open court in the 
presence of the defendant or, on application of the United States 
Attorney or of an attorney appointed by the court for that pur- 
pose, by an order to show cause or an order of arrest. The 
defendant is entitled to a trial by jury in any case in which 
an act of Congress so provides. He is entitled to admission 
to bail as provided in these rules. If the contempt charged 
involves disrespect to or criticism of a judge, that judge is 
disqualified from presiding at the trial or hearing except with 
the defendant’s consent. Upon a verdict or finding of guilt 
the court shall enter an order fixing the punishment. 


88 See amicus I brief at 56-64. 
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argue for making the offense of contempt committed in 
the presence of the court a unitary one, rather than one 
with gradients as appellant suggests. There is in addi- 
tion the very practical consideration of not placing on the 
trial judge an impossible burden of requiring him to 
make an instant decision as to whether the contempt he 
has just observed was “mere misbehavior,” which he must 
punish en the spot according to appellant’s theory, or 
whether it was “obstructive” behavior, which he may 
punish at the termination of the case. On its face section 
401 clearly shows that there are no gradations of con- 
temptuous in-court conduct. As we have demonstrated, 
appellant’s conduct was contemptuous: he was disre- 
spectful to the court and in general disrupted the orderly 
course of the trial. There is no decision which even hints 
that the type of behavior displayed by appellant at trial 
can under any circumstances amount to a type of “mis- 
conduct” which is contemptuous but still not obstructive.” 
In addition, the various expressions in the decisions of 
the purpose and scope of summary punishment show 
clearly that there is no fragmentation of contemptuous 
conduct. For instance, Ex parte Terry, supra, reiterates 
that the common law allowed summary punishment for 
“the class of contempts which, being committed in the 
face of a court, imply a purpose to destroy or impair its 
authority, to obstruct the transaction of its business, or 
to insult or intimidate those charged with the duty of 


*” We note in particular that neither Harris v. United States, 
382 US. 162 (1965), nor In re Oliver, 383 U.S. 257 (1948), 
relied upon by amicus I, has any bearing on the distinction appel- 
lant is attempting to read into the law. Both cases dealt with due 
process only insofar as it affects summary punishment of a witness 
who refuses to testify before the grand jury and thereby commits 
a contempt out of the presence of the court. Oliver, furthermore, 
passed on the appropriateness of a summary conviction in secret. 
The language from these cases extracted by amicus I (employed 
in his brief at pp. 57-60) thus should be considered in the context 
of the true issues before the Court in those cases. Both decisions, 
in fact, reaffirm the validity of the limited but absolute power of 
summary contempt which had its classic explication in Ex parte 
Terry, supra. See Harris, 382 US. at 165; Oliver, 333 U.S. at 274. 
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administering the law.” 128 U.S. at 307. Mr. Justice 
Black, writing for the Court in In re Oliver, supra note 
59, explained that summary punishment is appropriate 
for misconduct “which disturbs the court’s business .. . 
{in order to} prevent ‘demoralization of the court’s au- 
thority’ before the public.” 333 U.S. at 275, quoting from 
Cooke v. United States, 267 U.S. 517, 582 (1925). This 
Court’s decision in Jones v. United States, supra, is in the 
same vein: 


Whenever counsel or a defendant on trial or a wit- 
ness oversteps the bounds of propriety and refuses 
to heed the admonitions of the court, or to obey in 
the presence of the court a lawful order of the court, 
he commits an act of contempt. 80 U.S. App. D.C. 
at 110, 151 F.2d at 290. 


There being, therefore, no reasonable basis for distin- 
guishing appellant’s contemptuous conduct from that of 
the lawyers in the Sacher case, supra, we think that the 
trial judge was justified by the rule in Sacher in punish- 
ing appellant summarily. Like every other federal deci- 
sion dealing with contempt, Sacher finds no distinction 
between so-called “contemptuous misbehavior” and “seri- 
ous contempts.” It holds simply that all contempts com- 
mitted before the court may be punished summarily, 
either instantly or at the completion of the trial. 343 
U.S. at 11.” 

Amicus I would distinguish Sacher because the trial 
judge there warned the offending lawyers that their con- 
duct was contemptuous, whereas appellant received no 


>The judge in appellant’s case very prudently exercised his 
discretion and did not cite and punish appellant until the trial 
was over. Considering the volatile atmosphere in the courtroom 
and the defendants’ obvious need of legal assistance in spite of 
their desires to represent themselves, we submit that to have 
punished appellant instantly and removed him from the case would 
have surely interferred with the orderly progress of the trial. 
Nor can there be doubt that removal of a lawyer who was repre- 
senting several of the defendants would have prejudiced the cause 
of all the defendants in the eyes of the jury. Sacher v. United 
States, supra, 343 U.S. at 9. 
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warnings from the judge in the case at bar." As a mat- 
ter of law, however, a contemnor who is punished sum- 
marily is not entitled to notice or warning. This was ar- 
ticulated in Supreme Court decisions as long ago as Ex 
perte Terry, supra, 128 U.S. at 289,* and has been re- 
affirmed in subsequent federal cases. See, e.g., Cooke v. 
United States, supra; United States v. Schiffer, supra; 
MacInnis v. United States, supra. In Sacher, while there 
was warning, there is nothing in the opinion which af- 
firmatively requires warning, and nothing to indicate that 
the giving of a warning to the attorneys involved had 
any effect on the conclusions reached by the Supreme 
Court. Furthermore, appellant’s argument has no factual 
predicate because he was in fact put on notice and 
warned. In particular, we note the firm statement to 
all defense counsel by the judge in chambers before trial “ 
and the admonition to appellant, during the pre-trial 
hearing on the issue of self-representation, when the 
judge said, “You are treading close to the line. I am 


® See amicus I brief at 60-62. Amicus I also concludes that the 
alleged lack of warning shows appellant’s contemptuous conduct was 
non-obstructive and amounted only to “mere misbehavior.” As we 
have shown, this dichotomy has no foundation in law or reason, and 
thus this argument has no meaning even if appellant received no 
warnings at all 

@ The law of summary contempt as explained in Ex parte Terry 
was incorporated into Rule 42 when it was adopted in 1946. 8A 
Moogz, FEDERAL PRACTICE ff 42.01 [2] (Cipes ed. 1970). 


Appellant indicated graphic awareness of the contempt power 
several times while addressing the court. See, e.g., Tr. 28, 84-85, 
97, 224. He also witnessed the judge exercise it in fact when he 
cited and punished several defendants for contemptuous behavior 
during the course of the trial and warned the spectators of being 
held in contempt (Tr. 604-608, 619-620, 696-697). In addition, 
appellant had personal experience with the contempt power even 
before he entered the courtroom. See Hirschkop v. Commonwealth, 
209 Va. 678, 166 S.E.2d 322, cert. denied, 396 US. 845 (1969). 


““Let me emphasize as strongly as I can that the way this 
case is handled is presumably my responsibility, but the decorum in 
the courtroom—I’m talking particularly about the defendants 
themselves—will be affected to a great degree by the advice and 
example that they get from their own lawyers.” (C. Tr. 14) (empha- 
sis added). 
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telling you that right now.” (Tr. 97.) Having heard 
merely these two statements alone, in the language of the 
Schiffer case, “[nJo lawyer in the courtroom could have 
failed to understand that [these were] warning[s] per- 
taining to contempt.” 351 F.2d at 95. 

Appellant also seeks to justify his claim that the trial 
judge abused his discretion in punishing him summarily 
on the theory that all of his conduct was related to advo- 
cacy of legal matters. He invokes the Court’s statement 
in Sacher v. United States, supra: 


It is the right of counsel for every litigant to 
press his claim, even if it appears farfetched and 
untenable, to obtain the court’s considered ruling. 
$43 U.S. at 9. 


But the very next sentences in the opinion, conveniently 
omitted by appellant, explain why his argument is merit- 
less: 


Full enjoyment of that right, with due allowance 
for the heat of controversy, will be protected by 
appellate courts when infringed by trial courts. But 
if the ruling is adverse, it is not counsel's right to 
resist it or to insult the judge—his right is only 
respectfully to preserve his point for appeal. During 
a trial, lawyers must speak, each in his own time 
and within his allowed time, and with relevance and 
moderation. Ibid. (emphasis added). 


The record defies the claim that appellant’s cited behavior 
was confined to forceful advocacy of legal positions.“ It 


In addition the judge also advised appellant near the end of 
the trial, after appellant told him, “You just cut me off,” that “for 
the first time on the record I am going to state directly to you 
that frequently throughout this trial, Mr. Hirschkop, you have been 
insulting and disrespectful. I tried to deal with you leniently, but I 
want you to know that and I want you to remember it.” (Tr. 751) 
(emphasis added). This implies, at the very least, that appellant 
had been given warning off the record on previous occasions. 


«Jt is again appropriate to compare appellant’s alleged ad- 
vocacy of legal matters with that of his co-counsel. See Appendix 
I, infra. 
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shows instead his frequent interruptions to argue matters 
which either were plainly irrelevant or had previously 
been ruled upon by the judge (see, ¢.g., Tr. 4-5, 416, 456). 
It also shows abuse of opportunities afforded him to ad- 
Gress the court on matters of law and trial procedure. 
For instance, in the process of arguing the issue of 
whether the defendants should represent themselves, ap- 
pellant cited no authority and instead used the occasion 
to (1) accuse the judge of having made his mind up prior 
to the hearing, (2) state twice that he was “wasting 
{his} time,” (3) accuse the judge of not letting him 
“speak for the record” (although he was in the process 
of doing just that) and (4) conclude by stating: 


Im afraid, Judge, that if you won’t let them repre- 
sent themselves, you are going to have to use the 
power of the Marshals, the Court and your robes, 
which you can, to order me to represent them be- 
cause I won’t do it unless you so order me to do so 
.... I want to have an order of the Court before 
I violate my conscience. (Tr. 28.) 


Later the same day he addressed the court concerning his 
oral motion to recuse. In the course of this statement 
he said (1) that the judge had telephoned the newspapers 
and ordered a blackout of pre-trial publicity, (2) that he 
was wasting his time, (3) that the judge had just con- 
ducted a pro forma hearing on the question of self- 
representation, and concluded (4) ; 


I am terribly afraid that you have made up your 
mind that you are going to dispatch this case as 
expeditiously as possible. I am not here to expedite 
it. I will do it with all the dignity of a lawyer and 
all the sanctions of the bar in mind, but I will not 
take part in greasing the wheels, not of justice, but 
the wheels of expeditiously packing these nine people 
off to jail as quickly as we can. (Tr. 87.) 


Shortly thereafter, during a discussion of the need for 
the presence of all defense counsel in court, appellant 
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argued’ the completely irrelevant matter of the pres- 
ence of prosecutors at the Government’s counsel table 
and then went on to say that he had no intention of dis- 
cussing the issue of defense counsel’s presence, stating, 
“Your Honor, you can order me to the bench, but you 
can’t make me take part in the conference.” (Tr. 96.) 

These excerpts are in sharp contrast with cases where 
a lawyer who was charged with being contemptuous had 
actually confined himself to advancing a legal argument. 
E.g., In re McConnell, supra; Phelan v. Territory of 
Guam, supra; United States v. Sopher, supra. In the Mc- 
Connell case the lawyer who was held in contempt was 
simply persisting in a line of questioning in order to 
make a record for appeal, pursuant to Rule 43 of the 
Federal Rules of Civil Procedure, a course which was, as 
the Court of Appeals noted, “in accord with the long- 
established practice in Anglo-Saxon courts.” Parmelee II 
(McConnell), supra, 294 F.2d at 313. Phelan involved 
simply the efforts of counsel to cross-examine a special 
policeman regarding Miranda warnings given to his 
client, and the Court of Appeals noted that at all times 
he spoke in a conversational tone. Likewise, Sopher was 
concerned simply with an apparent misstatement by 
counsel in his closing argument as to the precise scope of 
a stipulation which had been entered into earlier in the 
trial. None of appellant’s cited conduct compares with 
these tame examples. The fact of the matter is that ap- 
pellant used opportunities for legal argument to insult 
the court and lecture the judge and spectators about his 
own opinions on issues which were relevant neither to the 
trial as a whole nor to any legal issue which was before 
the court at the time.” 


6? After co-counsel Addison Bowman had made a cogent and 
helpful argument on the same point (Tr. 96). 


ss This precipitated the colloquy which resulted in the judge’s 
warning to appellant that he was “treading close to the line” (Tr. 
97). 


© Because appellant’s contemptuous conduct in no realistic way 
related to advancing legal matters on behalf of his clients, there 
is no foundation for his further claim that the judge in some way 
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B. The trial judge did not err in citing and punishing 
appellant himself. 


Appellant claims that the trial judge erred in not re- 
ferring his case to another judge for adjudication and 
sentencing. Two arguments are advanced in support of 
this position: (1) that because the court waited until the 
conclusion of the trial to cite and punish him, it was 


abused his discretion in punishing him summarily. Nothing in 
Rule 42 (a) requires notice or hearing. There is nothing in the 
decisions to merit even a suggestion that summary contempt pro- 
ceedings in cases such as appellant’s violates due process. His- 
torically, the summary contempt power has always been con- 
sidered to be an exception to the traditional requirements of due 
process, see Ex porte Terry, supra, and so long as the requisite 
elements of the offense are present, then for this narrow exception 
“the punishment imposed is due process of law.” Cooke v. United 
States, supra, 267 US. at 539 (emphasis added) ; accord, Fisher V. 
Pace, 336 US. 155, 159-160 (1949). Accordingly, there was no 
abuse of discretion in denying appellant an opportunity to defend. 
As the first Mr. Justice Harlan, writing for the Court, explained, 
the summary contempt power means summary disposition, and there 
is no need for the contemnor to put on a defense. Ex parte Terry, 
supra, 128 U.S. at 306-310. Cf. 4 W. BLACKSTONE, COMMENTARIES 
286. As noted by this Court, once the judge has observed the 
offensive conduct, “no additional testimony is needed in the usual 
summary proceeding under Rule 42 (a).” Offutt v. United States, 
supra, 98 US. App. D.C. at 71, 232 F.2d at 71; cf. Bloom v. Illinois, 
391 U.S. 194, 209-210 (1968). 

Similarty, there is no need for the contemnor to be granted an 
opportunity to allocute. Unlike the ordinary defendant who stands 
before the court for sentencing upon a conviction for behavior 
which took place out of court, a contemnor such as appellant has 
been convicted on the basis of behavior which was all seen firsthand 
by the sentencing judge. See United States v. Galante, 298 F.2d 
42, 16 (2d Cir. 1962) ; United States v. Hall, 176 F.2d 163 (2d Cir.), 
cert. denied, 338 U.S. 851 (1949); cf. Ex parte Terry, supra, 128 
US. at 307-308. Nor is there any merit to the argument that appel- 
lant was convicted on the basis of behavior occurring out of the 
presence of the court. Whatever substance there is to appellant’s 
view that the judge attributed his conduct in court to agreements 
made out of court between appellant and the defendants, the law is 
clear that so long as the in-court behavior itself was contemptuous, 
it is punishable summarily, and the fact that it had an out-of- 
court source is irrelevant. See United States v. Schiffer, supra, 
351 F.2d at 95; United States v. Sacher, supra; Laughlin v. United 
States, supra, 80 U.S. App. D.C. at 105, 151 F.2d at 285. 
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ipso facto deprived of jurisdiction, and (2) that the judge 
became “personally embroiled” with appellant and there- 
fore should have disqualified himself from convicting and 
punishing him. Neither of these arguments has merit 
on the particular facts of this case. 

As to the first of these arguments,” it is patent that 
the mere fact that the trial judge waited until the con- 
clusion of trial to announce the citation and sentence did 
not divest him of jurisdiction to proceed summarily un- 
der Rule 42 (a). As the Supreme Court squarely held 
in Sacher, immediate exercise of summary contempt 


power is not required : 


The Rule in question contemplates that occasions 
may arise when the trial judge must immediately 
arrest any conduct of such nature that its continu- 
ance would break up a trial, so it gives him power 
to do so summarily. But the petitioners here con- 
tend that the Rule not only permits but requires its 
instant exercise, so that once the emergency has 
been survived punishment may no longer be sum- 
mary but can only be administered by the alterna- 
tive method allowed by Rule 42 (b). We think “sum- 
mary” as used in this Rule does not refer to the 
timing of the action with reference to the offense 
but refers to a procedure which dispenses with the 
formality, delay and digression that would result 
from the issuance of process, service of complaint 
and answer, holding hearings, taking evidence, listen- 
ing to arguments, awaiting briefs, submission of 
findings, and all that goes with a conventional court 
trial. The purpose of that procedure is to inform 
the court of events not within its own knowledge. 
The Rule allows summary procedure only as to of- 
fenses within the knowledge of the judge because 
they occurred in his presence. 

Reasons for permitting straightway exercise of 
summary power are not reasons for compelling or 
encouraging its immediate exercise. Forthwith judg- 


10 Made in appellant’s brief at $1-82 and suggested in amicus I's 
brief at 65-66. 
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ment is not required by the text of the Rule. Still 
less is such construction appropriate as a safeguard 
against abuse of the power. If the conduct of these 
lawyers warranted immediate summary punishment 
on dozens of occasions, no possible prejudice to them 
can result from delaying it until the end of the trial 
if the circumstances permit such delay. The over- 
riding consideration is the integrity and efficiency 
of the trial process, and if the judge deems immedi- 
ate action inexpedient he should be allowed discre- 
tion to follow the procedure taken in this case. 


We hold that Rule 42 allows the trial judge, upon 
the occurence in his presence of a contempt, imme- 
diately and summarily to punish it, if, in his opin- 
ion, delay will prejudice the trial. We hold, on the 
other hand, that if he believes the exigencies of the 
trial require that he defer judgment until its com- 
pletion he may do so without extinguishing his 
power. 343 U.S. at 9-11. 


This rule, that jurisdiction immediately attaches to a 
person committing contempts in open court and is not 
lost by the judge’s waiting until a later time to cite and 
punish him, has been repeatedly affirmed both as to de- 
fendant * and lawyer contemnors. In appellant’s case, 
therefore, the judge had the discretion to wait until the 
conclusion of the case before citing him. We submit that 
the judge did not abuse this discretion, since to have 
punished appellant on the spot would surely have added 
further disruption to a trial already beset with disruptive 
conduct on the part of the defendants, and would have 


7 United States v. Galante, supra; Shibley v. United States, 236 
F.2d 238 (9th Cir.), cert, denied, 352 U.S. 873 (1956); Yates 
v. United States, 227 F.2d 848 (9th Cir. 1955), aff’d in part and 
rev'd in part on other grounds, 355 U.S. 66 (1957); United States 
v. Hall, supra. 


12 Br parte Terry, supra; MacInnis v. United States, supra; 
Hallinan v. United States, supra; In re Maury, 205 F.2d 626 (9th 
Cir. 1913); See, United States v. Schiffer, supra. See generall; 
Annot., 100 A.L.R.2d 439 (1965). 
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ultimately interfered with the interests of the nine de- 
fendants themselves in being effectively represented by 
counsel, no matter how grating his behavior and tactics 
might be upon the court.” 

The other branch of appellant’s argument is that the 
trial judge should have nevertheless disqualified himself 
because he became “personally embroiled” with appellant 
and thereby was forbidden from finding him guilty of 
contempt and imposing sentence. The fact is, however, 
that the trial judge showed considerable forbearance and 
never once displayed any personal pique against appel- 
lant—or the defendants—in spite of their behavior. 

We think that, despite appellant’s offhand dismissal of 
the case, the Supreme Court’s decision in Sacher v. United 
States, supra, fully justified the trial judge in proceeding 
against appellant himself instead of assigning the matter 
to another judge. The petitioners in that case were at- 
torneys who, like appellant, were held in contempt be- 
cause of behavior during a trial. They argued that be- 
cause their conduct in part involved personal attacks on 


the judge, he was thereby disqualified from convicting 
and punishing them. The Court, through Mr. Justice 
Jackson, stated: 


A construction of the Rule [Rule 42 (a)] is ad- 
voeated which would deny a judge power summarily 
to punish a contempt that is personal to himself, 
except, perhaps at a moment when it is necessary 
to forestall abortion of the trial. His only recourse,. 
it is said, is to become an accuser or complaining 
yitness in a proceeding before another judge. 


73In Sacher v. United States, supra, the Court stated: “To sum- 
mon a lawyer before the bench and pronounce him guilty of con- 
tempt is not unlikely to prejudice his client . . . . The procedure 
on which petitioners now insist is just the procedure most likely 
to achieve the only discernible purpose of the contemptuous conduct. 
Had the trial judge here pursued that course. they could have made 
a formidable assertion that it was unfair to them or to their clients 
and that a new trial was required on account of it’ 343 U.S. at 10. 
See also MacInnis V. United States, supra, 191 F.2d at 161; and 
the views of Judge Augustus Hand and Judge Frank in the Court 
of Appeals’ decision in the Sacher case, 182 F.2d at 428-480, 459. 
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The Rule itself expresses no such limitation, and 
the contrary inference is almost inescapable. It is 
almost inevitable that any contempt of a court com- 
mitted in the presence of the judge during a trial 
will be an offense against his dignity and authority. 
At a trial the court is so much the judge and the 
judge so much the court that the two terms are used 
interchangeably in countless opinions in this Court 
and generally in the literature of the law, and con- 
tempt of the one is contempt of the other. It cannot 
be that summary punishment is only for such minor 
contempts as leave the judge indifferent and may be 
evaded by adding hectoring, abusive and defiant con- 
duct toward the judge as an individual. Such an 
interpretation would nullify, in practice, the power 
it purports to grant. 343 U.S. at 11-12. 


Appellant is thus mistaken in the assumption that 
simply because many of his remarks were personally in- 
sulting to the judge, that same judge was disqualified 
from convicting and sentencing him. This error is mani- 
fest in his reliance on Offutt v. United States, 348 US. 
11 (1954). He treats Offutt as a repudiation of the 
Sacher principles. However, Offutt, rather than modify- 
ing Sacher, simply makes a sensible exception to the 
standard procedure discussed there for the rare situa- 
tion where the judge, “instead of representing the im- 
personal authority of the law . . . permit[s] himself to 
become personally embroiled with the [lawyer whom he 
subsequently holds in contempt].” 348 U.S. at 17 (em- 
phasis added). It is clear from other parts of the opinion 
in Offutt that it is not merely a personal attack upon 
the judge which causes his disqualification; there must 
also be some response by the judge so that there is an 
interchange of personal feeling between counsel and the 
court. Justice Frankfurter, writing for the Court, noted 
that both the judge and the lawyer “responded to great 
provocation from [each] other,” id. at 13, and goes on 
to say that judges should not sit in judgment in those 
contempt cases “where the contempt charged is entangled 
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with the judge’s personal feeling against the lawyer.” 
Id. at 14 (emphasis added). To be disqualified, there- 


76 Some examples of the embroilment in the Offutt case graphically 
illustrate not only why it is an exception to the Sacher rule but 
also why it has no application to appellant’s case. In the i 
to Peckham v. United States, 93 U.S. App. D.C. 136, 210 F.2d 693 
(1958), the litigation out of which attorney Offutt’s contempt con- 
viction resulted, the following are among the examples of exchanges 
between the trial judge and Offutt: 


The Court: Go back to counsel table. 

Mr. Offutt: And I object, Your Honor. 

The Court: Go back to the counsel table or I will have the 
Marshal put you there.” p. 941. 

5. The Court: You may go back to counsel table and proceed 
with the examination of the witness. 

Mr. Offutt: May I have an objection? 

The Court: Go back to counsel table. 

Mr. McLaughlin: May I say that the defense attorney— 

The Court: Go back to counsel table. 

Mr. Offutt: I object to your putting your hand up like 
that— 

The Court: Go back to counsel table. Stop, or I will have 
the Marshal pull you back to your seat.” p. 1081. 

6. Mr. Offutt: If the Court please, I respectfully move Your 
Honor for a mistrial and— 

The Court: Motion denied. 

Mr. Offutt (Continuing): —and I want to put the proffer 
on the record at this time— 

The Court: Motion denied. 

Mr. Offutt: And I want the record to show that Your Honor 
raised your hand— 

The Court: Motion denied. 

Mr. Offutt (Continuing): —and ordered me back from the 
bench. 

The Court: Motion denied. Proceed. 

Mr. Offutt: I object to Your Honor yelling at me and rais- 
ing your voice like that. 

The Court: Just a moment, If you say another word I will 
have the Marshal stick a gag in your mouth.” p. 1082. 


93 U.S. App. D.C. at 147, 210 F.2d at 704. 

In the Supreme Court, Mr. Justice Frankfurter also cited a re- 
mark made by the trial judge to the jury upon the completion of 
the case: 


I also realize that you have a difficult and a disagreeable task 
in this case. You have been compelled to sit through a dis- 
graceful and disreputable performance on the part of a lawyer 
who is unworthy of being a member of the profession; and I, 
as a member of the legal profession, blush that we should have 
such a specimen in our midst. $48 U.S. at 17 n. 3. 
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fore, the judge must have given clear indication on the 
record of a personal response or counterattack to the 
contemptuous conduct of a lawyer appearing before him. 
Without such an interchange there is no personal involve- 
ment and no possibility of disqualification.® 
The decision in Ungar v. Sarafite, 376 U.S. 575 (1964), 
makes this distinction clear. The contemnor, a lawyer 
who had been called to testify in a case, resisted, in abu- 
sive language, the judge’s order to continue his testi- 
mony. He was summarily found in contempt and in the 
Supreme Court pressed the same argument that appel- 
lant advances here. But it was rejected, with the Court 
noting that, unlike the Offutt case, the record yielded “no 
abiding impression that the trial judge permitted him- 
self to become personally embroiled.” The Court went on 
to remark that although there had been personal attacks 
made upon him, the judge did not “become embroiled in 
intemperate wrangling.” 376 U.S. at 585. We think the 
Court’s summary of the events in Ungar fits the case at 
bar precisely: 
The judge dealt firmly with [appellant] but without 
animosity, and [appellant’s] final intemperate out- 
burst provoked no emotional reflex in the judge. 376 
U.S. at 585-586 (emphasis added). 


See also United States v. Schiffer, supra, 351 F.2d at 95. 

In a strained effort to substantiate the claim that the 
trial judge became personally involved, appellant and 
amicus I argue that the following factors indicated dis- 
qualifying embroilment: (1) the fact that he was re- 
peatedly ordered to sit down, while other attorneys were 
not: (2) the fact that in the contempt certificate the 


28 Cooke V. United States, supra, is not to the contrary. That case 
dealt only with referring a contempt case to a judge who has been 
personally attacked out of court. Since this sort of contempt re- 
quires disposition by notice and hearing, the policy reasons which 
argue for keeping in-court contempt proceedings before the judge 
who witnessed them do not apply, and quite consistently with Ex 
parte Terry, supra, and Offutt v. United States, supra, the case 
may be referred to another judge. See Rule 42 (b), FED. R. Crim. P. 
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judge characterized his behavior as “insulting and dis- 
respectful”; (3) the fact that the judge subsequently ini- 
tiated a complaint against him with the Committee on 
Admissions and Grievances; (4) the alleged fact that 
the court admonished appellant for misrepresenting cer- 
tain matters to the court, and (5) the fact that appellant 
made an oral “motion to recuse.” We treat each conten- 
tion in turn. 

First, the frequent orders to be seated show no per- 
sonal animosity against appellant but merely evidence a 
conscientious judge attempting to maintain order in the 
face of very difficult circumstances, to which appellant 
substantially contributed. The simple answer to appel- 
lant’s complaint that he alone among defense counsel was 
ordered to be seated is, of course, that he alone was the 
only attorney whose behavior required that reprimand. 
Second, the judge’s description of appellant’s behavior as 
“insulting and disrespectful,” while an accurate one, in 
no way shows retaliation by the judge displaying his per- 
sonal feeling against appellant. The complaint filed with 
the Grievance Committee has no relevance to this pro- 
ceeding, and appellee has moved that all reference to it 
be stricken from the briefs filed in appellant’s behalf. 
Accordingly, we see no need to discuss it in connection 
with the court’s alleged personal embroilment with ap- 
pellant. The allegations of misrepresentations show no 
personal embroilment in the context of this case, since 
they were in fact true. A judge is bound by his duty, 
not by personal feelings, to be concerned with misrepre- 
sentations made by a lawyer appearing before him. 

Appellant’s misconception of the personal embroilment 
exception is no more glaringly apparent than in his argu- 
ment concerning his “motion to recuse.” * Although such 


76 Compare amicus I’s editing of the judge’s statement to appel- 
lant (amicus I brief at 70) with the actual text of his remarks 
(Tr. 604). It is apparent from reading the full passage that appel- 
lant, despite his claim to the contrary, was in fact representing the 
defendants throughout the proceedings. 


77 The “motion to recuse” is involved in only one of the eleven 
episodes for which appellant was cited for contempt. 
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a motion by its nature involves an attack upon the judge, 
it does not automatically result in disqualification of the 
judge against whom it is made. There must be a response 
by the judge clearly showing his animosity toward the 
lawyer himself. Judge Pratt’s reaction to appellant’s oral 
“motion to recuse” * shows no indication of any personal 
feeling against appellant (see Tr. 87). This underscores 
the distinction between appellant’s case and the cases of 
United States v. Combs, 390 F.2d 426 (6th Cir. 1968), 
and United States v. Bradt, 294 F.2d 879 (6th Cir. 
1961), which are cited in support of his personal em- 
broilment contention. In each of those cases the judge’s 
reaction to a motion to recuse which had been properly 
filed revealed personal enmity against the lawyer who 
filed it. In Bradt the District Judge, after reviewing the 
affidavit of bias, counterattacked in open court by run- 
ning down the list of allegations and explaining how they 
were inaccurate. In Combs the judge reacted to the affi- 
davit by stating, “It’s most embarrassing to the court 


73 We strongly question whether appellant was properly arguing 
2 motion at all A motion to recuse in proper form should be in 
writing and accompanied by an affidavit indicating the specifics 
of the bias alleged and a certificate of good faith. 28 U.S.C. § 144; 
see Brotherhood of Locomotive Firemen v. Bangor & A-R.R., 127 
US. App. D.C. 23, 380 F.2d 570, cert. denied, 389 U.S. 327 (1967). 
Appellant did not observe any of these procedures but merely rose 
during the hearing and began expounding his reasons why he 
thoaght the court should recuse itself. Even though in this case 
he could not realistically be held to the ten-day requirement speci- 
fied in section 144, his motion, besides not being in the proper form, 
was untimely in any case since, as his remarks show, the alleged 
predisposition of the judge manifested itself to him at the pretrial 
conference held on January 29, several days before the beginning of 
the trial. See Smuck v. Hobson, 132 U.S. App. D.C. 372, 408 F.2d 
173, 183 (1969): Laughlin v. United States, 120 U.S. App. D.C. 
93, 99, 344 F.2d 187, 193 (1965). As for the substance of the mo- 
tion, the asserted facts were insufficient to require the judge to dis- 
qualify himself because they did not clearly allege an attitude 
derived from information acquired by the judge outside the four 
corners of the courtroom. See Tynan v. United States, 126 US. 
App. D.C. 206, 209-210, 376 F.2d 761, 764-765 (1967), affirming 
United States v. Hanrahan, 248 F. Supp. 471 (D.D.C. 1965), cert. 
denied, 389 U.S. 845 (1967). 
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and I say that I don’t think the attorneys have used 
good faith.” 390 F.2d at 428. In addition, he admitted 
his personal embroilment by subsequently disqualifying 
himself from hearing the contempt case which arose 
from the filing of this affidavit. Moreover, as the Combs 
opinion makes clear, the common strain running through 
both Bradt and Combs was that the “prelude to the inci- 
dent which precipitated the contempt citation involved 
extremely strained personal feelings between attorney and 
judge.” 390 F.2d at 480 (emphasis added).” Nothing 
in this record gives any indication of the judge’s personal 
feeling against appellant. Indeed, the record repeatedly 
demonstrates his calm and evenhanded manner in deal- 
ing with all parties involved in the face of appellant’s 
persistent contemptuous behavior and the outbursts of 
the defendants.® Significantly, JoAnn Malone, one of the 
most disruptive of the nine defendants, at one point took 
occasion to remark to the judge, “I admire your patience” 
(Tr. 383). We submit, therefore, that the trial judge 


here may properly be compared to the sorely tried judge 
in the Schiffer case: 


He had no personal interest in holding [appellant] 
in contempt. The Court had infinite patience. He 
did not engage in wrangling or bickering with coun- 
sel. He did his utmost to preserve order and deco- 
rum. 351 F.2d at 95. 


Nor do we agree with the view advanced on appellant’s 
behalf that the personal embroilment test is unworkable 
because it does not reach those judges who have the 
ability to mask anger.** No rule of law can fathom the 
subtleties of the human personality, especially of men 


7 Holt v. Virginia, supra, is also distinguishable. In Holt the 
judge, after reviewing the affidavit alleging bias, immediately took 
umbrage at the allegations. 

*0 See, e.g., his reactions to appellant’s contemptuous behavior 
at Tr. 26, 79-80, 87, 416, 552, 751-753. 


™ See amicus I brief at 73. 


whose talents have led them to the federal bench. We 
think that all anyone standing before the court can ask 
is a judge who manifests impartiality in his dealings 
with both sides. “[JJustice must satisfy the appearance 
of justice.” Offutt v. United States, supra, 348 U.S. at 
14. Appeliant’s argument ultimately takes a far too dim 
view of the fiber of trial judges. As aptly noted by Su- 
preme Court in the Ungar case, supra: 


We cannot assume that judges are so irascible 
and sensitive that they cannot fairly and impartially 
deal with resistance to their authority or with high- 
ly charged arguments about the soundness of their 
decisions. 376 U.S. at 584.° 


In any event, the behavior of the judge per se has no 
bearing on the contemptuousness of appellant’s behavior. 
As noted in the opinion in the remand hearing in the 
Offutt case, “Improper conduct of a trial judge can never 
justify or excuse contemptuous conduct of a trial attor- 
ney.” = 


8? Amicus I also advances the argument that the Offutt exception 
should apply in this “doubtful case” because of the potential for 
bias in summary contempt, wherein in his view the judge func- 
tions as an accuser and prosecutor as well as judge. First of all, 
of course, as the preceding discussion has shown, this is not a 
doubtful case either as to the contemptuousness of appellant’s con- 
duct or as to the procedures followed. Compare In re McConnell, 
supra; Phelan v. Territory of Guam, supra. Fundamentally, more- 
over, we think it is misleading to view the summary contempt 
procedure under Rule 42 (a) in an accuser-prosecutor-judge model, 
even in a metaphorical sense. The procedures ordinary to the crimi- 
nal process do not apply to summary contempts. Ez parte Terry, 
supra, 128 US. at 304-310; see Fisher v. Pace, supra, 336 U.S. at 
159. Once the contemptuous behavior has been committed before 
a judge, the contemnor is guilty, and there is nothing further to 
do but cite the offender and pronounce sentence. The judge there- 
fore does not function as an “accuser” or “prosecutor.” Those roles 
involve presenting a case to other persons whereas no one else 
besides the judge himself resolves the issue of contempt committed 
in his presence. He has no “case” to advance and “win” before 
anyone else. 


4 United States v. Offutt, 145 F. Supp. 111, 114 (D.D.C. 1956), 
off'd in part and rev'd in part, 101 U.S. App. D.C. 97, 247 F.2d 88, 
cert. denied, 355 U.S. 856 (1957). 
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In light of all that has been said there is no reason 
for this Court to respond to amicus I’s suggestion that 
this Court exercise its supervisory power to insure “pro- 
cedural regularity” for contempts growing out of court- 
room misbehavior of attorneys. Rule 42 (a) provides 
the regular procedure and makes no exceptions or distinc- 
tions for members of the bar. To exercise the supervi- 
sory power in the manner suggested by amicus I would 
be tantamount to an amendment by this Court of a rule 
promulgated by the Supreme Court which has been re- 
peatedly applied in subsequent decisions to lawyers and 
laymen alike. If anything, the Supreme Court and Court 
of Appeals cases which we have discussed show that a 
lawyer is held to a higher standard of behavior in court 
than a layman, whether he is engaged in a “political” 
trial or not. See, e.g., Sacher v. United States, supra; 
United States v. Schiffer, supra; MacInnis v. United 
States, supra. Sacher and its successors reiterate as well 
that judges at both the appellate and the trial level can 
distinguish the bright line between forceful advocacy of 
a legal claim and disrespectful behavior. We fully share 
the concern of amicus I for the effective representation 
and fair trial of “political” defendants. At the same 
time, though, we think this Court should bear in mind 
the stricture expressed by Mr. Justice Douglas, concur- 
ring in IUinois v. Allen, 897 U.S. 387, 351 (1970) : 


A courtroom is a hallowed place where trials must 
proceed with dignity and not become occasions for 
entertainment by the participants, by extraneous 
persons, by modern mass media or otherwise. 


This is further reason not only for sustaining the sum- 
mary punishment of appellant but also for keeping the 
clear mandates of Rule 42 (a) intact.“ 


Concern is also expressed by appellant and amici curiae that 
the existence of the contempt power and its possible use against 
defense attorneys might “chill” the right of their clients to effec- 
tive assistance of counsel. Since neither appellant nor amici have 
standing to raise this issue, Flast v. Cohen, 392 U.S. 883 (1968), and 


Kts) 
C. Policy considerations. 


Appellant and amici curiae voice the further appre- 
hension that the summary contempt power may be used 
to inhibit zealous representation of clients by trial coun- 
sel, especially in cases involving unpopular defendants 
and causes. The specter of what may happen in some 
other case in the indeterminate future should not be 
allowed to obscure the issues in the case at bar. We are 
confident that if in some future case an attorney feels 
himself thus victimized, he will readily find appropriate 
relief at the hands of an appellate court from such mis- 
use of the contempt power. On the instant record, we 
submit, nothing done by the trial judge even remotely 
endangered the recognized interest, shared by all respon- 
sible members of the bar, prosecutors and defense attor- 
neys alike, in the independence of counsel representing 
his client and in the fairness of judicial proceedings. 

Neither this case nor similar ones in which attorneys 
have been punished for contemptuous behavior ® create 
any precedent that trial advocacy will become a “hazard- 
ous occupation for lawyers.” * In the words of the Sacher 
farthermore, since the “chilling” doctrine has never been applied 
to other than First Amendment rights, we view this argument as 
purely one of policy rather than law. As such, it dictates its own 
answer: effectiveness in the courtroom also means acting within 
the accepted bounds of dignity and decorum, and any attorney who 
repeatedly exceeds these limits does not represent the interests of 
his clients and does far more to “chill” their rights—to due process 


as well as to the assistance of counsel—than any threatened (or 
actual) use of the contempt power ever could. 


*s E.g., Sacher v. United States, supra; United States v. Schiffer, 
supra; In the Matter of Osborne, 344 F.2d 611 (9th Cir. 1965) ; 
MacInnis Vv. United States, supra; Hallinan v. United States, supra. 


™ Amicus II brief at 2. Interestingly, amicus II goes on to refer 
to a speech given by Judge Medina, who presided at the Hall case 
in which Sacher and other defense counsel were held in contempt. 
We think it is worth noting that in addition to discussing the noble 
tradition among American lawyers in defending unpopular clients, 
Judge Medina also told his audience: 
Please bear in mind that I am talking about courage and inde- 
pendence, not hell-raising and disorder .... I could give you 
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opinion, “we think few effective lawyers would regard 
the tactics condemned here as either necessary or helpful 
to a successful defense.” ** 343 U.S. at 13. We have dis- 
cussed extensively appellant’s transgressions of decorum 
and acceptable behavior, and we submit that they cannot 
be dismissed as merely a far-out courtroom style. None 
of the concerned parties here, whether interested in the 


many instances in which lawyers who were in no sense repre- 
sentative of the Bar have been guilty of the groesest miscon- 
duct in an attempt to divert the attention of the jury from 
the real issues and nullify the orders and instructions of the 
judge presiding over the trial [citing one such example]. Such 
bedevilment of the judicial process is not to be confused with 
courage and independence. Indeed the shoe is on the other foot. 
If the judge sits idly by while such goings on are in progress, 
he is apt to be undermining the courage and independence of 
the judiciary. JUDGE MEDINA SPEAKS 49 (M. Virtue ed. 1954) 
(emphasis added). 


8? We doubt whether any defendant would want his counsel: to 
refuse to be seated in the face of the judge’s request to do so (Tr. 
5); to accuse the judge, without foundation, of being prejudiced 
against the defendants’ request to represent themselves (Tr. 26, 
88-85) ; to announce during a hearing on a preliminary matter 
that he is “wasting [his] time” (Tr. 28); to advise the judge he 
would obey an order to represent the defendants only if the court, 
in effect, forced him to do so (Tr. 28, 79-80, 96-97) ; to suggest to 
the judge that he does not understand the Constitution (Tr. 80); 
to announce without foundation that a hearing “demeans our sys- 
tem” and is merely “pro forma” (Tr. 88, 85); to state that he will 
not participate in “greasing the wheels, not of justice, but the 
wheels of expeditiously packing [the defendants] off to jail” (Tr. 
87) ; to state that the judge’s order that defense counsel be present 
at all times meant he was “locked in” the courtroom (Tr. 97); to 
advise the judge that the prosecutor is putting words in the judge’s 
mouth (Tr. 217); to announce, without foundation, that a prosecu- 
tor has been “abrupt and rude” (Tr, 248-244); to claim, without 
evidence on the record, that he has been “abused” at bench confer- 
ences (Tr. 297); to assert that an interuption by the prosecutor 
means he is trying to be “comical” (Tr. $77); to tell the judge 
that he is not allowing him to do his job as a lawyer (Tr. 448, 457) ; 
to imply, without any basis in fact, that the prosecutor has sup- 
pressed or tampered with evidence (Tr. 529); to tell the judge 
that he has “effectively muzzled” defendants and witnesses (Tr. 
788) ; to reprimand the judge for “cut[ting] me off” (Tr. 751). No 
rational, intelligent defendant could possibly view such a course of 
conduct with equanimity or unconcern. 
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defense or in the prosecution of criminal cases, would 
expect that they could make the same remarks and do 
the same things as appellant and receive no reprimand 
from the bench. In affirming appellant’s conviction this 
Court will do nothing to limit the role of conscientious 
attorneys. We invite attention once again to the eloquent 
words of Mr. Justice Jackson, writing for the Court in 
Sacher: 

But that there may be no misunderstanding, we 
make clear that this Court, if its aid be needed, will 
unhesitatingly protect counsel in fearless, vigorous 
and effective performance of every duty pertaining 
to the office of the advocate on behalf of any person 
whatsoever. But it will not equate contempt with 
courage or insults with independence. It will also 
protect the process of orderly trial, which is the 
supreme object of the lawyer’s calling. 343 U.S. at 
13-14. 


INL Appellant’s sentence was proper and should remain 
undisturbed. 


Appellant also argues that his thirty-day sentence was 
unduly harsh and should be modified by this Court in a 
manner which he does not specify. The sentence should 
not be disturbed. A sentence upon a conviction for sum- 
mary contempt, like that for any other offense, is within 
the discretion of the court. There is, of course, 2 maxi- 
mum sentence in summary proceedings of six months. 
Bloom. v. Illinois, supra; Cheff v. Schnackenberg, 384 
U.S. 373 (1966). But any sentence for contempt of less 
than six months based on sufficient grounds is within the 
discretion of the trial judge—no matter how “severe” *“— 
and should not be disturbed except in the rare cases of 
abuse or personal involvement. United States v. Galante, 
supra; Robles v. United States, supra; United States v. 


™ See, e.g., the sentences upheld in United States v. Schiffer, 
v. 


supra; Sacher v. United States, supra; MacInnis v. United States, 
supra; cf. Robles v. United States, 279 F.2d 401 (Sth Cir. 1960) ; 
Hallinan v. United States, supra. 
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Brown, 247 F.2d 332 (2d Cir. 1957) ; Shibley v. United 
States, supra; MacInnis v. United States, supra; Halli- 
nan v. United States, supra. 

We have seen that there was no personal involvement 
or malice on the part of the trial judge against appellant. 
Nor did he abuse his discretion in imposing a thirty-day 
sentence. Appellant’s was not a case of a few errant 
remarks made during the heat of trial. As the certificate 
shows, appellant was contemptuous in at least eleven 
different instances spanning the entire length of the trial. 
His conduct included repeated refusals to be seated, in- 
terruption of the court and witnesses, arguing matters 
which had already been ruled upon, pressing issues which 
were clearly irrelevant to the case and served only to 
upset the decorum of the courtroom, and uttering insults 
to the court, the prosecutors, and the judicial system in 
general. We find nothing harsh in the sentence imposed 
in these circumstances.” 


*° We cannot dismiss, as appellant would, his conviction and sen- 
tence as the result of the difficult role in which he found himself. 
The three other attorneys representing the nine defendants were 
confronted with the same circumstances, and esch of them carried 
out his obligation in a lawyerly way, without a single note of dis- 
pleasure from the court. Once again we invite the Court’s attention 
to Appendix I, infra. 


8 
CONCLUSION 


WHEREFORE, appellee respectfully submits that the judg- 
ment of the District Court should be affirmed. 


THoMas A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
THOMAS C. GREEN, 
Rocer M. ADELMAN, 
Grecory C. BRADY, 
Assistant United States Attorneys. 
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APPENDIX I 


COMPARISON OF APPELLANT'S CONTEMPTUOUS 
CONDUCT WITH THE PROPER CONDUCT 
OF OTHER DEFENSE COUNSEL 


Appellant’s Contemptuous 
Conduct (Abridged) 


Page 


5 During pretrial proceed- 
appellant 


ings asked 
that people in the hall- 
way be allowed in the 
courtroom, He is thrice 
directed to be seated. 


2. 89 The court questions de- 


fendants as to their 
background. Appellant 
raised questions of rele- 
vancy of the court’s 
questions. Appellant: 
“If you don’t let the 


lawyers conduct their 
defense in this court- 
room, you might as well 
send us all home.” Ap- 
pellant twice directed to 
be seated. 


8. 26- Appellant argued that 
28 defendants should be 


allowed to represent 
themselves. “I will be 
brief, Judge, because I 
firmly believe I am 
wasting my time, I 
think you have made 
your mind up before 
you have heard any- 
thing this morning. I 
am very discouraged 
about the proceedings 
this morning .... I 
want to have an order 
of the Court before I 
violate my conscience.” 


Page 
1. 


Conduct of Other 
Defense Counsel 


No other defense coun- 
sel felt constrained to 
make any argument 
with respect to this 
matter. 


No other defense coun- 
sel felt constrained to 
make any argument 
with respect to this 
matter. 


8. 25- On the matter of self- 
26 representation, Mr. Mc- 


Daniels stated the fol- 
lowing on behalf of his 
client, Mr. Begin: 

“Your Honor, I do 
wish to make a state- 
ment on behalf of Mr. 
Begin. 


“In our first confer- 
ence, Mr. Begin repre- 
sented the possibility 
that he would desire to 
represent himself in 
this matter, rather than 
proceedings with coun- 


Appellant’s Contemptuous Conduct of Other 
Conduct (Abridged) Defense Counsel 


Page Page 


sel. On his behalf, I 
would make this re- 
quest, both, under the 
statutory provision 28 
U.S.C. § 1654, and un- 
der the Sixth Amend- 
ment, I might add, that 
it is his firm conviction 
that he, in this matter, 
can have no confidence 
in any counsel and his 
best defense would be 
presented through him- 
self and by himself. 
And the facts in this 
case are not complex, 
although, the motiva- 
tions may be. 

“The only matter 
which he feels can be 
presented, and his de- 
fense is motivation, and 
he feels that no counsel 
that he has met so far, 
will be able to articu- 
late this to the Court 
and to the jury, on the 
basis of the authorities 
that say a man is en- 
titled to present his 
best defense, state that 
this is the best defense 
of self-representation. 


“On this, I will rest 
my argument.” 


“The Court: Thank 
you, Mr. McDaniels.” 


28- On the same subject 
29 Mr. Bowman argued: 


“Your Honor, I have 
discussed fully, the 
matter of self-represen- 


Appellant’s Contemptuous Conduct of Other 
Conduct (Abridged) Defense Counsel 


Page Page 
tation with the individ- 
uals who have asserted 
the right this morning, 
with the possible excep- 
tion of Mr. Begin, who 


they want to represent 
themselves. I am satis- 
fied that they are cap- 
able of doing it, and I 
am not satisfied that 
anything has appeared 
in the testimony this 
morning which would 
justify denying their 
motion. 

“If the right is qual- 
ified, it seems to me, 
the qualifications are in 
terms of one’s educa- 
tion and sophistication; 
not in law, but in un- 
derstanding what it 
means to proceed with- 
out a lawyer. 


“Now, Your Honor 
has asked questions 
about education. Of 
course, they are well 
educated, so I don’t 
think the responses to 
any of those questions 
could justify you in de- 
nying it. I agree with 
Mr. Hirschkop that le- 
gal training must be ir- 
relevant here, other- 
wise, only lawyers 
would have the right to 
represent themselves. 
And certainly, that isn’t 
the case. 


ee Contemptuous 


Page 


4. &8- 
87 


Conduct (Abridged) 


Appellant moved the 
court to recuse itself. 
Appellant accused the 
court of having made 
up its mind regarding 
defendants’ self-repre- 
sentation prior to the 
hearing on the matter. 
He asserted “that we 
went through motions 
this morning that de- 
means [sic] our system, 
because they really had 
no due process.” 


The court, in the ex- 
ercise of its discretion, 
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Conduct of Other 
Defense Counsel 


“Two other points I 
would like to make. I 
don’t anticipate any 


would be, and those who 
wouldn’t be, In fact, 
several of those who 
would be represented, 
have indicated to me 
that they of course, 
fully support the mo- 
tion made on behalf of 
the five of them. And 
as their lawyer, I sup- 
port it, too. 


“Furthermore, I think 
their interest is genuine 
in representing them- 
selves, as they have 
stated it to you, and not 
to disrupt this case. 

“As their lawyer at 
this time, I urge you to 
grant the motion.” 


None of the other de- 
fense counsel made any 
argument regarding the 
judge’s disqualifying 
himself. 


Appellant’s Contemptuous 
Conduct (Abridged) 
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had ordered that coun- 
sel refrain from speak- 
ing to the press during 
the course of the trial. 
Appellant argued that 
the court’s order was 
an abuse of discretion 
and said: “I seriously 
challenge that action, 
the propriety of it, 
without calling on us 
first. I think we are en- 
titled to be heard. I get 
the feeling we are wast- 
ing our time here. I can 
go back to my office and 
do other things rather 
than take part in a pro 


case as expeditiously as 
possible. I am not here 
to expedite it. I will do 
it with all the dignity 
of a lawyer and all the 
sanctions of the bar in 
mind, but I will not 
take part in greasing 
the wheels, not of jus- 
tice, but the wheels of 
expeditiously packing 
these nine people off to 
jail as quickly as we 
can.” 


5. 95- The court required de- 
97 fense counsel to be 


present in the court- 
room at all times un- 
less the defendants con- 
sent to their absence, 


5. 95- On the matter of coun- 
96 sel’s presence, Mr. Bow- 


man said: “It is a very 


SRNL 


Appeliant’s Contemptuous 
Conduct (Abridged) 
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and also required that 
the defendants speak 
only through counsel. 


Appellant responded by 
arguing that “the U.S. 
Attorney people” also 
be required to be in the 
courtroom and added, 
“We are playing a one- 
sided game now... .” 
Shortly afterward he 
stated, “I have no in- 
tention of ever discuss- 
ing this, Your Honor. 
You can order me to the 
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Conduct of Other 
Defense Counsel 


even being there at giv- 
en times is necessarily 
going to be as much a 
problem as it now may 
appear to be. I think if 
one of us has to leave 
for a day or half a day 
that we can at that time 
secure permission from 
everyone concerned, but 
I think there is a great 
difficulty with respect 
to telling us that we 
must confine our clients 
to speak through us, be- 
cause they are our cli- 
ents, not only because 
Your Honor has denied 
the motion, which they 
feel very strongly 
about; and as Your 
Honor has _ realized, 
they are very strong in- 
dividuals and they are 
very articulate, and 
they feel very strongly 
their positions.” 


On the general subject 
of voir dire, Mr. Bow- 
man indicated his will- 
ingness to cooperate 
with the court and have 
all voir dire questions 
ready for the court by 
8:30 a.m. the following 
day. 


7. 285- The only other prelimi- 


287 nary matter was raised 


by Mr. McDaniels in 
the following lawyerlike 
manner: 


Appellant’s Contemptuous 
Conduct (Abridged) 
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pellant made a “motion” 
that the public be ad- 
mitted to two empty 
benches in the front of 
the courtroom. The 
judge indicated that the 
seating and general or- 
der in the courtroom 
were the court’s respon- 
sibility. Whereupon ap- 
pellant said: “You have 
your own motives, 
Judge, don’t impugn my 
rights. I have a right 
under the Constitution 
to see they have a pub- 
lic trial. I you don’t 
want me to bare [sic] 
out that right as my 
duties of a lawyer, send 
me home.” 


opinion. And Young v. 
US., 267 F.2[d] 692. I 
refer particularly there 
to opinions by Judge 
Burger, now Chief Jus- 
tice Burger, with refer- 
ence to the interplay 
between court-appoint- 
ed counsel and a de- 
fendant who desires to 
present his own defense 
in spite of, in addition 
to, or whatever court- 


Se eee 
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appointed counsel pre- 
sents. 

“{ think it is indi- 
cated clearly in these 
opinions by Judge Bur- 
ger that whatever the 
appointed counsel pre- 
sents it should then be 
the opportunity for the 
defendant himself to do 
whatever additionally he 
desires, be that cross 
examine any witness, 
or present argument to 
the jury in person. 


“And for that reason 
I request that this be 
the procedure followed 
here if that is Your 
Honor’s consideration 
of these opinions as 
well” 


“The Court: I will 
consider those in due 
course, Mr. McDaniels.” 


“Mr. McDaniels: If 
I might, Your Honor, I 
assume duecourse would 
be 8 matter of business 
here, which would be 
opening statements. I 
am not sure what my 
role is on opening state- 
ments or what Mr. Be- 
gin’s role is to be on 
opening statements, if 
he is to have one?” 


“The Court: Well, 
the way we will pro- 
ceed, the government 
will make its opening 
statement, counsel for 


Appellant’s Contemptuous 
Conduct (Abridged) 
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8. 397- Appellant argued, in 3 

398 very disrespectful man- 
ner, the frivolous mat- 
ter of the presence of 
marshals near the de- 
fendants. 


Appellant once again 
repeated his argument 
as to why he could not 
cross-examine witness- 
es on the defendants’ 
behalf, in the process 
sarcastically comment- 


give each one of the de- 
fendants five minutes 


selves wish to cross ex- 
amine they are not to 


None of the other de- 
fense counsel made any 
comment whatsoever. 


9. 415- Mr. Bowman’s remarks 
418 as to why he would not 


cross examine were rea- 
sonable and brief. 


417 Miss Nickerson courte- 


ously explained that un- 


Conduct of Other 
Defense Counsel 
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Conduct (Abridged) 
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seated and said to the 
court: “You are not let- 
ting me state my diffi- 
culties.” 


As the newsfilm was 
about to be shown out 
of the presence of the 
jury appellant persisted 
in arguing the question 
whether the film should 
be shown with the 
sound track. The judge, 
patiently, thrice or- 
dered him to be seated, 
but appellant each time 
refused to take his 
seat. Appellant said: 
“Well, Your Honor, if 
you can infer my rea- 
sons, you don’t need me. 
May I again ask to be 
relieved—. [The judge 


der the circumstances 
she had no questions on 
ion. 

Mr. McDaniels said: “I 
want to make a state- 
ment that I have talked 
to Mr. Begin to the ex- 
tent that I have been 
able to talk to him, and 
I have seen no ee 
in anything that has 
happened. I don’t in- 
tend to go through the 
charade of walking over 
to him every time.” 

In response the judge 
stated: “You have dis- 
charged your obligation, 
Mr. McDaniels.” 


10. 443- Mr. Bowman conducted 
448 cross-examination of the 


news photographer re- 
i his entrance 
into the Dow offices. He 


listen to the sound track 
out of the presence of 
the jury. 
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11. 456- While cross-examining | 11. 454- Mr. Bowman briefly 

457 the same witness (the 455 cross-examined the wit- 
news photographer, Mr. 
Brown), whom he pre- 
viously had claimed he 
was unable to cross- 
examine, appellant re- 
sponded to the prosecu- 
tor’s request that he re- 
phrase a question by 
stating: “Your Honor, 
I ask if Mr. Green has 
an objection to make 
an objection, not to in- 
struct the witness how 
to answer the question.” 
Also, after the judge 
refused to allow him to 
make an objection to 
the prosecutor’s objec- 
tion, he said: “If you 
won't allow me to do my 
job, I can’t ask ques- 
tions, Your Honor.” 
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APPENDIX I 


Instances of appellant’s “disrespectful and discourteous conduct 
which offended the dignity and decorum of the proceeding [which 
was] degrading to [the] tribunal,” and of his failure, “in the con- 
text of a difficult trial of nine defendants . . . to fulfill his obliga- 
tion as an officer of [the] Court.” Certificate of Contempt, Specifi- 
cation No. 4. 
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* § During pre-trial proceedings appellant argued that they 
should be open to the public. 


* $9 Appellant questioned the relevancy of the court’s questions to 
the defendants relating to their ability to represent them- 


Appellant continued to argue that the defendants should be 
allowed to represent themselves. 


Appellant continued to argue that the defendants should rep- 
resent themselves, after the judge had ruled to the contrary. 


Appellant orally moved that the judge recuse himself. 


> 


26- 
23 
63 
* 
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Appellant objected to a request by the Court that counsel 
approach the bench. 


Appellant asked that additional Assistant United States At- 
torneys also be required to remain at the prosecutor’s table 
during trial, and stated that the judge could order him to 
the bench, but could not make him take part in bench confer- 
ences, Appellant here was warned by the court. 


Appellant objected to the court’s direction to have extra voir 
dire questions ready by 9:30 a.m. the next day. (Compare 
Mr. Bowman’s conduct, Tr. 221.) 


Appellant stated, “Judge, as I said before, I won’t react to 
threats. I have respect for your power but I won’t react to 
threats.” 


Appellant indicated that he did not wish to be “cross-exam- 
ined” by an Assistant United States Attorney. 


Appellant objected to the seating arrangements in court, 
saying, “You have your own motives, Judge, don’t impugn 
my rights, I have a right under the Constitution to see they 
have a public trial. If you don’t want me to bare [sic] out 
that right as my duties of a lawyer, send me home.” 


Appellant stated, “I feel I am being abused at the bench 
and don’t want to come back to the bench.” 


° 
SF 
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The court noted, “You are not trying to listen, Mr. Hirsch- 
kop, you had your head turned.” 


Appellant said, “Your Honor, I have a problem. I can read 
some of the questions, but unless you order me, I will refuse 
to read their questions, in view of the fact that they don’t 
want me to represent them.” 

Appellant claimed it was impossible for him to conduct any 
cross-examination. 

Appellant reiterated his inability to conduct croes-examina- 
tion. 


Appellant stated, “If Your Honor please, I might say this: 
That unless the Prosecutor has a valid objection, he shouldn’t 
be making comical comments, unless he wants to be comic 
to the jury.” 


Appellant remarked again about difficulty in conducting 
cross-examination. 


Appellant asked to see exhibits once again before they were 
marked for identification. 

Appellant again reiterated his position regarding his cross- 
examining of witnesses. 

Appellant stated to the court, “You are not allowing me to 


do my job as a lawyer.” (Note Mr. Bowman’s conduct in 
comparison, Tr. 448-448.) 


Appellant said, “Your Honor, I ask if Mr. Green has an 
objection to make an objection, not to instruct the witness 
how to answer the question.” 


Appellant objected to Mr. McGrath’s testimony and was 
asked by the court to take his seat. 


Appellant repeated his request to see a witness’ notes. 


Appellant asked that a delegate from the defense be allowed 
to see the witness’ notes. The court stated, “You have my 
ruling on it, and I do not want you to bring it up again.” 


Appellant sought permission to look at evidence and was 
requested to sit down. 


Regarding his cross-examining a witness after the court 
asked if he has any questions, appellant stated, “I would be 
afraid to risk it, Your Honor.” 
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Appellant stated, “It seems to be & game, Your Honor. You 
really ordered us to do that... I suggest that would violate 
my conscience, Your Honor.” 


Appellant told the judge that his rulings have “effectively 
muzzled” the defendants and witnesses. 


Appellant reprimanded the judge, saying, “You just cut me 
off,” during a conference at the bench. 


* Specifications of “offensive, contumacious and unethical conduct 
in court” which “constituted contempt of court.” Tr. 4-5, February 
11, 1970. 


257-258 
295-296 
298 


298-299 


828-829 
3380 


881-382 
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DISRUPTIONS OF PROCEEDINGS BY 
DEFENDANTS AND SPECTATORS 


Mr. Melville interrupted the court’s questioning of Mr. 
Begin. 


Mr. O’Rourke asked to be seated. 


Mr. O’Rourke interrupted the court’s pre-trial questioning 
of Miss Malone and asserted his right to public trial, 


Mr. Melville spoke, asked to be seated. 
Mr. Melville spoke, asked to be seated. 


Defendants were directed to sit down or be put down by 
the Marshal. 


Miss Malone continued to argue with the court after the 
court ruled. She was asked to be seated. 


Miss Malone continued to argue for self-representation. 
Mr. O’Rourke was asked to sit down. 

Mr. Melville sought to question the court. 

Mr. Meyer indicated he has relieved his counsel. 

Mr, Melville addressed the court. 

Miss Malone addressed the court during bench conference. 
Miss Malone addressed the court. 

Mr. Moloney addressed the court. 


The court requested spectators to refrain from conversa- 
tion. 


Mr. Moloney addressed the court. 


Mr. Melville addressed the court immediately after the 
court told defendants they must speak through counsel. 


Several defendants addressed the court. 
Mr. Melville and Miss Malone addressed the court, 


Mr. Slaski and Mr. Begin asked to be told about bench 
conference. 


The marshal was instructed to have the defendants take 
seats. 


Mr. Moloney spoke to the court. Mr. Melville joined in. 


Mr. Moloney continued to speak after the jury was excused 
and after being directed to speak through counsel. 


Miss Malone, Mr. Begin and Mr. Moloney spoke. 
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Mr. Meyer requested permission to ask a question. 


Mr. Melville asked that defendants be allowed to cross- 
examine. Mr. O’Rourke joined in, as did Mr. Slaski, Mr. 
Melville and Miss Malone. 


Mr. O’Rourke sought to cross-examine witness; Mr. Mel- 
ville spoke. The marshal was directed to seat him. 


Mr. Begin and Miss Malone sought to cross-examine wit- 
ness. 


Mr. Melville addressed the court. 
Mr. Melville sought to explain the photos. 
Mr. Melville addressed the court. 


Miss Malone sought to cross-examine a witness. 
Mr. Melville spoke. 


Mr. Melville spoke. 
Mr. Melville spoke. 


Mr. O’Rourke addressed the court indicating that appellant 
did not represent them. 
Mr. Moloney spoke. 


Mr. Moloney asked to approach the bench and was re- 
quested to take his seat. 
Mr. Begin referred to the presence of marshals. 


The jury was excused. Defendants sought to represent 
themselves, asked to be present at bench conferences, and 
asked that courtroom benches be filled. The jury returned. 


Mr. Melville addressed the court. 

Defendants were instructed to be seated. The jury was 
excused again. 

Defendants persisted in argument that they did not accept 
appellant’s representing them. 

Mr. Melville and Miss Malone were instructed to be seated. 


Mr. Begin and Mr. O’Rourke addressed the Court, request- 
ing permission to cross-examine. 


Mr. Melville sought permission to cross-examine. 

Miss Malone, Mr. Moloney and Mr. Melville spoke. 

Mr. O’Rourke spoke and was asked to be seated. 

Mr, Slaskj addressed the court and was asked to be seated. 
Mr. Meyer addressed the court and was asked to be seated. 
Mr. Slaski spoke. 

Mr. Melville and Mr. O’Rourke sought to ask questions. 
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Mr. Slaski and Mr, Melville spoke. 

Mr. Slaski spoke. 

Mr. Slaski spoke. 

Mr. O’Rourke stood, spoke and was asked to be seated. 
Mr. Slaski spoke and was asked to be seated. 


A spectator spoke and was ejected from the courtroom ; 
other spectators applauded. 


Mr. Melville spoke and was asked by the court to be seated. 
Miss Malone and Mr. Slaski addressed the court. 

Mr, O’Rourke rose and spoke; Mr. Begin spoke. 

Mr. O’Rourke objected to being represented by counsel. 


Mr. Begin and Mr. Slaski spoke and asked permission to 
conduct cross-examination themselves. 


Mr. Meyer sought to question witness. 
Miss Malone and Mr. Moloney spoke. 
Mr. O’Rourke was directed to be seated. 


Mr. Slaski, Mrs. Melville, Mr. Moloney, and Miss Malone 
spoke. 


Mr. Slaski spoke. 
Miss Malone was asked to take her seat. 


Miss Malone, Mr. and Mrs, Melville spoke. 

Mr. Slaski questioned the witness, Pvt. Scrapper, and was 
directed to be silent. 

Miss Malone and Mr. Melville were requested by the court 
to keep their voices down. 

Miss Malone spoke and was requested to be seated by the 
court. 

Miss Malone, Mr. Slaski, Mr. Dougherty and Mr. Begin 
spoke and indicated that they had fired defense counsel. 
Mr. Begin spoke; Mr. Slaski stood; Mr. Melville spoke, a3 
did Miss Malone. Mr. Dougherty said, “Violence here is 
just too much.” 

Mr. Dougherty spoke; Mr. Moloney asked for a recess; Mr. 
O’Rourke spoke. 

Mr. Dougherty asked for a bench conference, joined by Mr. 
Moloney. 

Mr. Melville said, “Two people, already, have been shot to 
pieces in this courtroom.” 


Mr. Moloney spoke. 


Mr. O’Rourke asked that defense counsel be seated behind 
the rail 


Mr. Moloney said: “I think it’s the general feeling of the 
defendants that justice is not being served and there is no 
reason for going on.” 


Mr. Moloney insisted on defending himself. Mr. Begin 
spoke; Mr. O’Rourke asked that the jurors be allowed to 
take notes. 


Mr. Slaski interrupted Mr. O’Rourke’s opening statement. 


Miss Malone interrupted Mr. O’Rourke’s opening state- 
ment. 


Spectator behavior drew the attention of the court: 


Miss Malone, in her opening statement, made reference to 
the war in Vietnam. The court ruled that Vietnam was 
not an issue in the case, whereupon Mr. Melville and Mr. 
Slaski rose and objected. Both were ordered to be seated, 
and the marshals were directed to seat them. While this 
was going on two spectators stood and shouted. The mar- 
shals moved to eject these two persons. Another spectator, 
a woman, attempted to impede the marshals, screaming at 
them when they resisted her. Mr. Slaski broke free from 
other marshals, hurdled the rail and engaged in an alter- 
cation at the rear of the courtroom. The jury was excused. 
(This is a summary of 2 Supplement to the Transcript filed 
by the court on February 18, 1970). 


Mr. O’Rourke was asked to sit down. 


As Miss Malone left the witness stand, Mr. Melville rose 
and spoke. 

Mr. Melville was cited for contempt for disobeying the 
court’s orders to be seated. 


Mr. Dougherty was cited for contempt for disobeying the 
court’s order to be seated. 


A spectator stood and spoke. 
A spectator spoke. 
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JURY EXCUSED 


Prospective jurors were withdrawn when defendants con- 
tinued to argue to the bench that they represent themselves. 


The jury was excused after Mr. Moloney and Mr. Melville 
interrupted the proceedings. 

The defendants’ vociferous objections to the presence of 
marshals near their table forced the court to excuse the 
jury. 

After the defendants continued to object to the presence 
of marshals and refused to take their seats, the jury, which 
had just returned, was again excused. 

Miss Malone spoke of the war in Vietnam; Mr. Slaski re- 
fused to be seated, whereupon the jury was excused. 


Mr. Melville twice refused to be seated. He was brought 
forward by the marshal, and the court indicated that it 
would cite him for contempt. Mr. Melville continued to 
speak, whereupon the jury was excused. 


A spectator stood and spoke, whereupon the jury was ex- 
cused. 
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UNITED STATES. 
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FOR THE DISTRICT OF COLUMBIA 
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I. 


APPELLANT HIRSCHKOP'S CONDUCT DID NOT CON- 
STITUTE “MISBEHAVIOR” WITHIN THE MEANING 
OF 18 U.S. CODE § 401 


In our main brief. we established (pp. 10-11). on the 
basis of authoritative holdings in the Supreme Court, that 
a prerequisite for holding a lawyer in contempt under 18 
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U.S.C. $401 is a finding of an actual obstruction of a judge 
in the performance of his judicial duty, and that the section 
does not proscribe conduct which merely offends the per- 
sonal sensitivities of the judge.!’ We further showed (Br. 
pp. 12-25) that tested by this standard, the conduct of 
appellant referred to in the contempt certificate did not 
constitute contempt of court. And significantly the trial 
court made no finding in his contempt certificate that 
appellant’s conduct caused or amounted to an obstruction 
of the administration of justice.? 


1Compare the Report and Recommendations of the American 
College of Trial Lawyers on Disruption of the Judicial Process, cited 
approvingly by the appellee (as reprinted in 75 Case and Comment at 
p- 34): 

“The power of a judge to punish contempt committed in 
his presence is not designed to protect his own dignity or 
person, but to protect the rights of litigants and the public 
by insuring that the administration of justice shall not be 
thwarted or obstructed.” 

The report continued by quoting approvingly from an opinion of 
an English judge, Mr. Justice Salmon as follows (at p. 35): 

“The archaic description of these proceedings as ‘contempt 
of court’ is in my view unfortunate and misleading. It sug- 
gests that they are designed to buttress the dignity of the 
judges and to protect them from insult. Nothing could be 
further from the truth. No such protection is needed. The 
sole purpose of proceedings for contempt is to give our 
courts the power effectively to protect the rights of the 
public by ensuring that the administration of justice shall 
not be obstructed or prevented.” 


2OQur analysis was restricted to § 401(1) which punishes “misbe- 
havior.” We made no claim that a wilful disobedience of a command 
or order of a court, as e.g. in Fisher v. Pace, 336 U.S. 155 (1949); 
Hallinan v. United States, 182 F.2d 880 (9th Cir. 1950); Laughlin v. 
United States, 120 U.S. App. D.C. 93, 344 F.2d 187 (1965); Jones 
y. United States, 80 U.S. App. D.C. 109, 151 F.2d 289 (1945), does 
not constitute contempt of court under § 401 (3). However, aside 
from a few trivial incidents where appellant did not take his seat 
immediately upon being ordered to do so (Tr. 5, 8-9, 443) there is 
no charge or finding here of disobedience to any command or order 
of the court. It is plain from the record that the trial court did not 
consider these trivial incidents to be the core of his complaint, or 
that they justified a finding of contempt and the imposition of 
a prison sentence. 
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Cognizant that appellant’s conduct is not punishable 
under such a standard, appellee argues (Br. 34) that “such 
a construction of the statute and the decisions thereunder 
is faulty.” Appellee, however, fails to suggest any substi- 
tute standard except to propose that misbehavior as used 
in 18 U.S.C. 401 can be defined “in simple terms . . . as 
those acts which do not comport with generally accepted 
standards of conduct or advocacy in the courtroom” (Br. 
p. 58, fn. 56). Armed with this elastic definition and sub- 
jective standard, and bolstered by the liberal use of adjec- 
tives in describing appellant’s conduct, appellee urges that 
appellant’s conduct was contemptuous under the meaning 
of the statute because his statements were not “tactful” 
(Br. 42), “went beyond the reach of proper advocacy” (Br. 
42), “disputed the relevancy of the judge’s questions” (Br. 
46).4 or because he made “uncalled for remarks” (Br. 46). 
or acted in a “petty and puerile” fashion (Br. 51). 


3E.g. not satisfied with the trial court’s description of appellant's 
conduct as “disrespectful” and “derogatory,” appellee finds it neces- 
sary to describe it as “scurrilous” (Br. 53), although there was clearly 
no foundation for such a charge. Similarly appellant’s requests “May 
I make a statement . . . for the record” (Tr. 4), or “May I state the 
reason for my motion?” (Tr. 442), both of which requests were 
denied by the court, are described by the appellee as “persistence in 
seeking to argue the matter” (Br. 45), or “persisted in arguing with 
the judge” (Br. 49), or “persistent in continuing his arguments after 
the court's rulings” (Br. 50). 


Appellant objected to the trial court’s questioning of the defend- 
ants as to their legal training on the ground that such questioning 
obviously had no relevance to the issue as to whether defendants 
should be permitted to represent themselves (Tr. 8-9, 26). That 
appellant was correct in this contention is amply demonstrated in the 
brief of the defendants on appeal. United States v. Michael R. 


Daugherty, et al. Nae 248111028520) (Pe Moreover, in 
the light of the authorities on the issue ief-supra, pp. 11-20) 
there was ample ground for appellant’s contention that the court had 
shown, by its irrelevant questioning of the defendants, that it had 
prejudged the issue. Further, other counsel in the case whose 
conduct appellee finds unimpeachable (Br. 58, fn. 56), also “disputed 
the relevancy of the judge's questions” (Tr. 29). 
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The short of it is that appellee’s efforts to replace the 
standards for contemptuous behavior as laid down by the 
Supreme Court with the undefined “generally accepted 
standards of conduct or advocacy in the courtroom” would 
mean that a trial judge would be free to hold a trial lawyer 
in contempt even though his conduct in no way obstructed 
the trial, whenever the trial judge found fault with the 
lawyer's “style.” or found his manner abrasive or unpleas- 
ant, or disagreed with his approach to the issues in the case. 
It is plain that this is such a case. 


The trial judge here had a prearranged notion of how the 
case should be tried. The defendants had been charged 
with burglary in the second degree and destruction of 
private property. The trial judge had been apprised in advance 
of trial that the defendants did not dispute the fact but were 
basing their defense on the ground of moral justification, a 
ground which the trial judge considered legally unsound. Be- 
cause of this and because of rumors which had come to his 
attention, he was concerned with the possibilities of disrup- 
tion at trial. In this context and for reasons. which we will 
assume for purposes of argument were proper, he deter- 
mined not to permit defendants to represent themselves, 
and he insisted on retaining appointed counsel in the case 
to assist him in preserving order. As events turned out the 
greatest cause for disruption in the trial was the refusal of 
the defendants to accept the court’s ruling that they could 
not represent themselves, and the trial judge was disap- 
pointed at the failure of the appellant to perform the role 
set for him in the judge’s scenario of the trial. But the fact 
that appellant did not fit into the prescribed role set for 
him by the court does not mean that he was guilty of 
unethical conduct or contempt of court.5 


5A committee of the Bar Association of the District of Columbia, 
at appellant’s request, studied the incidents cited by the court as con- 
temptuous and concluded that although he “displayed an over- 
aggressiveness which one would not have expected of a trial lawyer,” 
they could find no violation of the Canons of Professional Ethics. 
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On the contrary, the real difficulty between appellant 
and the trial court was appellant’s view that as appointed 
counsel his primary duty was to represent the defendants 
he had been appointed to represent, a view which con- 
flicted with the trial court’s position that the purpose of 
keeping appointed counsel in the case was to have “an 
orderly trial’? and to limit the number of participants in the 
proceedings (Tr. 74-75). Accordingly, the one incident that 
most offended the trial court was not anything in appel- 
lant’s manner or tone but rather his informing the court 
that the defendants insisted upon attending “every bench 
conference” and appellant’s belief that “they have got 
a right to take part in these discussions” (Tr. 97). Because 
this comment was completely at odds with the trial court’s 
notion as to how the case should be tried, he reacted by 
stating to appellant: “Mr. Hirschkop, you are treading close 
to the line.” Yet it is clear that appellant by informing the 
trial court of the defendants’ position on bench conferences 
was doing nothing more than discharging his obligations as 
appointed counsel. 


Moreover, it is also plain that both the trial court and 
appellee grossly exaggerated appellant’s ability to perform 
his assigned role as assistant monitor and at the same time 
failed to appreciate his real role in helping to keep the pro- 
ceedings calm. According to the appellee the incident 
reported in the transcript at 397-8 and cited by the trial 
court as one of the grounds for his contempt finding “typi- 
fies many [episodes] throughout the trial which reflected 
appellant's belief that he had no obligation at all to the 
court to assist in maintaining order in the courtroom” (Br. 
48). Contrary to the contention of the appellee and the 
apparent view of the court, appellant’s conduct not only 
did not contribute to disruption but contributed to restor- 
ing order. 


This report was approved by the Board of Directors of the Bar Asso- 
ciation. It is attached hereto as Exhibit A. 
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Appellant had suggested to the court that the defendants 
objected to the close presence of the marshalls since it pre- 
vented them from conferring with one another in private. 
The court in response stated to appellant, “Will you please 
instruct your clients to be seated.” Immediately after that 
and before appellant could say a word, a defendant stated: 
“We are not his clients.” Repeatedly throughout the 
exchange the defendants stated as follows: “We don’t 
recognize him [appellant]” “That is precisely why he can’t 
defend us” “We would like to speak to you [the court] 
directly” (Tr. 398). It is plain that in the face of the 
defendants’ repeated assertions that they did not recognize 
him as counsel, any effort he made to order them to be 
seated would obviously not only have been futile,® but in 
all likelihood would have served only to exacerbate the situ- 
ation. The trial court after all had the sanction of the 
marshalls and the power of contempt to enforce his 
commands. Yet these sanctions proved insufficient. The 
only sanction at the command of appellant (or for that 
matter of any defense attorney) was to threaten to with- 
draw as counsel if defendants did not follow his advice as 
to their behavior. But since appellant had sought to with- 
draw and defendants had sought to discharge him numerous 
times (only the command of the court kept him in the 
case), such a threat would have been meaningless to the 
defendants. They would only have welcomed it, since that 
was their objective. On the other hand, the disturbance 
was in fact resolved only when the court finally saw fit to 
adopt appellant’s helpful suggestion that the marshalls step 
aside (Tr. 399). 


©Characteristically, appellee ignores defendants’ vehement asser- 
tions that they did not wish appellant as intermediary between them 
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and the court and argues instead that appellant's self-serving claim 
that he lacked control and influence over his clients . . . which was 
properly not believed by the trial judge, could not relieve him of his 
responsibility” (Br. 48). Appellee also ignores the fact that appel- 
lant’s colleagues made the same point as appellant, i.c. that they rep- 
resented the defendants only formally and not in fact, see fn. 8, 
infra. 
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Nor is there any merit in the contrast made by appellee 
as between appellant’s conduct and the conduct of his 
colleagues as demonstrating that appellant departed from 
the “norms of acceptable behavior” (Br. 58, fn. 56). In the 
first place, the intended implication of Appellees’ Appendix 
I that appellant’s colleagues in some way disassociated 
themselves from appellant’s conduct is belied on the record. 
It is plain from the record that appellant on many occa- 
sions took the lead for counsel, and other counsel, quite 
logically, saw no reason to reiterate the points made by 
appellant. Whenever the occasion required, however, appel- 
lant’s colleagues pointedly made it clear that they were 
acting together (See, e.g. Tr. 29,7 386, 438-40, 446, 484, 
549, 576, 608,8 623, 646-7, 828). And appellant’s col- 
leagues testified at the hearing before the Grievance Com- 
mittee that they did not consider that appellant had 
departed from the “norms of acceptable behavior” (Adden- 
dum pp. 46-51, 57-60, 70-71).9 


Accordingly, it is clear that since both the Bar Associa- 
tion of the District (Exhibit A to the brief) and appellant’s 
colleagues did not believe that appellant departed from the 
“norms of acceptable behavior,” appellee’s attempted sub- 
stitute of such a formula as the standard for contemptuous 
conduct in place of that set by the Supreme Court would 
only, as argued in our main brief (pp. 35-37), render the 


7Mr. Bowman said: “I agree with Mr. Hirschkop that legal training 
must be irrelevant here.” 


8Mr. McDaniels here also emphasized to the court that the court 
was in error in its view (Tr. 604) that counsel were representing 
defendants realistically and not merely formally. Bowman made the 
same point at Tr. 746-7. He said: “As your Honor knows, we are 
representing these people in the mind of the Court but not in their 
minds and I can’t really function under these circumstances.” 


*McDaniels acknowledged that under the tensions of the trial. he 
had on occasion “made an abrasive comment or two” (Addendum 
p. 46). See c.g. Tr. 419: “I don’t intend to go through the charade 
of walking over to him [defendant Begin] every time.” 
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statute void for vagueness since it is not susceptible to an 
objective application. 


Finally, the government argues (Br. 55) that under the 
rationale of the Yates cases, Yates v. United States, 355 
US. 66 (1957), and Yates v. United States, 356 U.S. 363 
(1958), “appellant’s conviction of contempt must stand if 
this Court finds that his conduct amounted to contempt 
under any one of the four specifications or any portion 
thereof.” We find no such rationale in these cases. More- 
over, in the context of this case such a ruling would be 
irrational. The implication of the government’s argument 
is that if any of the transcript references show contemptu- 
ous conduct, the contempt conviction and 30-day sentence 
should stand. Applying such a rule to the facts of this case 
would lead to an absurd result. For example at Tr. 4, cited 
by the court in specification 2, appellant did not sit down 
until he was twice ordered by the Court.1° In our view, 
appellant’s unsuccessful efforts to state his position on the 
issue of a public trial was not contemptuous under any 
standard. But assuming that this portion of the specifica- 
tion stands, and no other in the record does, it nevertheless 
would not by itself warrant a finding of criminal contempt 
or the imposition of a jail sentence, and it is inconceivable 
that the trial court would have imposed punishment for 
such a trivia] matter."! 


101n Appendix I, appellee contends that appellant was “thrice” 
ordered to be seated. We can see only two such orders in the 
transcript. 


1 See fn. 2, supra. 
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i. 


THE TRIAL COURT DID NOT FOLLOW PROPER 
PROCEDURES 


In our main brief (pp. 25-32) we demonstrated that 
under the principles set out by the Supreme Court in 
Cooke v. United States, 267 U.S. 517, Offutt v. United 
States, 348 U.S. 11, and Harris v. United States, 382 U.S. 
162, the trial court was not authorized to impose summary 
punishment under Rule 42(a). The plain import of these 
cases, particularly the Harris case, is that a trial court may 
act under Rule 42(a), only under “exceptional circum- 
stances” where speedy punishment is essential for the 
preservation of order and justice. Since the trial court here 
had determined that nothing in appellant’s conduct required 
instant action, he was not authorized to act under Rule 
42(a). 


In response, appellee addresses itself at some length (Br. 
58-65) to various straw and largely unintelligible argu- 
ments.!2_ So that the Court will not be confused by the 
rather obscure discussion in appellee’s brief, we restate our 
position. It is our contention that since the court below 
determined, for whatever reason may have justified itself to 
the court, that immediate action against appellant was not 
required, it could not under the authorities cited, Cooke, 
Offutt and Harris, act under Rule 42(a). 


We appreciate and we recognized in our main brief (pp. 
26. 31) that Sacher v. United States. 343 U.S. 1. is to the 


'2E 9.. that there are two kinds of contempts under 18 U.S.C. 
§401(1): “obstructive” behavior and “mere misbehavior.” and that 
the courts may act summarily as to the first but not as to the latter. 
Appellee professed to find this argument in an amicus brief (Appel- 
lee’s Br. p. 59. fn. 58) but we confess that we were not able to dis- 
cover it there. In any event it was not and is not our position on 
the issue of the circumstances justifying summary action under Rule 
42(a). 
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contrary.!3 But we submit that we amply demonstrated in 
our main brief (pp. 26-29, 31) that the Sacher case is a 
sport and cannot be reconciled with the Supreme Court 
cases on the point either preceding it or following it. 


Appellee argues (Br. 70) that Offutt did not overrule 
Sacher but on the contrary carved an exception for the 
“rare situation” where the judge holding a lawyer in 
contempt permitted himself to become “personally em- 
broiled.” However, it is impossible to read Sacher, particu- 
larly the appendix to Justice Frankfurter’s opinion, 343 
U-S. at 42-89, and conclude that the Court had found that 
the trial judge in Sacher had “not become personally 
involved or embroiled.” The Supreme Court did not, in 
Offutt. distinguish Sacher on that point; it simply ignored 
it, and returned to the rule of Cooke which had been aban- 
doned in Sacher.'* 


Appellee argues further (Br. 72) that the subsequent case 
of Ungar vy. Sarafite, 376 U.S. 575, indicates that the Court 
adhered to this purported distinction between Sacher and 
Offutt that judges may act in contempt cases when they do 
not “become personally embroiled.” But in Ungar the 
charge of contempt was not disrespect to the trial judge 
but a refusal to answer questions; and it was for this reason 
that trial of the contempt charges by the trial judge was 
upheld. Thus, the Court of Appeals of the State of New 


131 is true, as amicus points out that in Sacher the Court relied 
heavily on a factor not present here, i.c. that the counsel in question 
was given ample warning. There the Court said at 10-11: “In this 
case counsel repeatedly were warned that their conduct was regarded 
as contemptuous. No claim can be made that the judge awaited the 
close of the trial to pounce upon them for some offense unnoted at 
the time it occurred.” That certainly was not the case here. 


14 justice Frankfurter who dissented in Sacher wrote for the 
majority in Offutt. He said only the following of Sacher at 13: “We 
shall not retrace the ground so recently covered in the Sacher case.” 
Justice Minton, dissenting, said (at 18): “I would not, after Sacher, 
apply the Cooke case to the circumstances of this proceeding.” 
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York, whose decision was under review in Ungar, had 
stated: ‘*. .. we point out that where the alleged contempt 
consists of the making of charges of wrongdoing by the 
trial judge himself he should, where disposition of the 
contempt charge can be withheld until after the trial and 
where it is otherwise practicable, order the contempt pro- 
ceeding to be tried before a different judge” (italics added) 
(376 U.S. at 593-4). 


Moreover, the Court found as conclusive evidence of lack 
of bias by the trial judge the fact that he “did not purport 
to proceed summarily during or at the conclusion of the 
trial, but gave notice and afforded an opportunity for 
a hearing which was conducted dispassionately and with the 
decorum befitting a judicial proceeding” (at 588). Such 
conduct is to be contrasted to the conduct of the trial 
court here who interrupted counsel’s request for a two-day 
continuance so that the charges might be considered and a 
defense prepared with the peremptory statement: “We are 
going to act on this now” (Feb. 11 Tr. p. 3). The trial had 
been concluded and the jury verdict rendered the previous 
day (Tr. 835-838). There was nothing in the exigencies of 
the trial itself that required or would justify such peremp- 
tory conduct. It is plain that the sole reason for summary 
and immediate action here was not any need for the preser- 
vation of justice but rather the firm determination of the 
trial court that he was not going to permit the presentation 
of evidence, legal argument, the passage of time or even an 
apology from the appellant deter him from a course of 
punishment which he had predetermined. Such an attitude 
and procedure cannot be squared with the dispassionate 
and unbiased tribunal required by due process. Accord- 
ingly, contrary to appellee’s contention, Ungar is precedent 
for our position that the trial judge here should not have 
acted in the case because of his failure to act in a judicial 
and impartial manner. 


Finally, even if Ungar is considered to be authority for 


the proposition that the trial judge was not disqualified 
from acting here, it has no bearing on the rule subsequently 
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laid down in Harris. that in any event, he could not, in the 
circumstances of this case. act under Rule 42(a) (see our 
main brief pp. 30-31). 


lil. 
APPELLEE'S MOTION TO STRIKE 


Accompanying its brief, appellee filed a motion to strike 
from appellant's brief the Addendum to the brief and all 
references thereto on the ground that these were not part 
of the record below and that appellant should not be per- 
mitted “to base his argument on non-record facts or 
materials.” But the Addendum was clearly and unequivo- 
cally identified in our brief not as factual evidence in the 
record but rather as “showing the type of evidence appel- 
lant could have presented to the trial court if given an 
opportunity to do so.” and in support of our contention 
that “appellant should have had an opportunity to present 
this or similar evidence to the court” (Br. 29). Since we 
contend here that the trial court erred in denying us a 
hearing, we think we are not only entitled to but indeed 
required to show to this Court that, if a hearing had been 
accorded, we were prepared to present evidence that was 
relevant and material to the issue, so as to demonstrate that 
the denial of a hearing was more than a technical formal 
error but was substantive and significant. 


The appellee argues further that we cannot argue to the 
Court what we would have proven if given an opportunity 
to do so without “first filing an appropriate motion with, 
or requesting that an appropriate order be issued by, the 
trial court.” But the trial judge peremptorily denied our 
request that the matter be set down for a hearing after 
notification of the charges so that we could present evi- 
dence in defense. Short of setting the case down for a 
hearing, which request was denied by the court, there was 
no way of getting the evidence in the record. The material 
which appellee seeks to strike obviously does not, as sug- 
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gested by appellee, constitute a correction or modification 
of the record under Rule 10(e) of the Federal Rules of 
Appellate Procedure.15 Conceding for purposes of argu- 
ment that the material in the Addendum “did not produce 
a record founded on the usual adversary process and in 
compliance with the rules of evidence,”!6 the remedy is not 
to strike the material but rather to set the case down for a 
hearing. We argued in our main brief (pp. 10-25) that the 
record on its face does not support a finding of misbehavior 
under 18 U.S.C. $401. We argued alternatively (Br. 25-33) 
that the procedure employed was erroneous. Accordingly, 
if this Court believes that the conviction should be reversed 
on procedural grounds, then the matter can be set for a 
hearing; we are prepared to present the evidence covered in 
the Addendum in a proceeding which will provide for the 
“usual adversary process.” 


Respectfully submitted, 


David Rein 

FORER & REIN F 
National Press Building 
Washington, D.C. 


Attorney for Appellant Hirschkop 


1SThe sole exception to this is fn. 5 on p. 20 of our brief. But we 
made it clear in our brief that we asked the trial court to correct the 
record on this point and that the trial court refused. There was no 
effort to mislead the Court as to what the record actually contained. 


'6The record before the Grievance Committee shows that Judge 
Pratt was present throughout the hearing and was given the opportun- 
ity to cross-examine all witnesses who appeared. 
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EXHIBIT A 


The following is the opinion of the Committee on Legal 
Ethics and Grievances of the Bar Association of the District 
of Columbia with regard to the contempt of Philip J. 
Hirschkop. growing out of the case of United States v. 
Meyer, et al. (D.C. 9). This opinion was overwhelmingly 
voted by the Ethics Committee and similarly approved by 
the Board of Directors of the Bar Association. 


REPORT OF SUBCOMMITTEE 


A Subcommittee appointed by Bernard Shapiro, com- 
posed of David N. Webster, Chairman, Harry Rosenfield and 
Mark Sandground, has considered the request of Philip J. 
Hirschkop for an opinion on whether his conduct in certain 
particulars in the recent trial of United States v. Meyer was 
unethical. The subcommittee has unanimously determined 
that the pages of the transcript proffered to the committee 
by Mr. Hirschkop disclosed no violation by him of the 


Canons of Professional Ethics. A proposed opinion of the 

Committee on Legal Ethics and Grievances is attached to 
this report and the subcommittee moves the full committee 
to adopt the proposed opinion. 


/s/ David N. Webster 
Chairman, Special Subcommittee 


/s/ Harry Rosenfield 
/s/ Mark Sandground 


(PROPOSED) 
OPINION OF COMMITTEE ON LEGAL ETHICS 
AND GRIEVANCES 


A member of the Association has requested an opinion 
as to whether his conduct is in compliance with the Canons 
of Professional Ethics. 

Such opinion was requested by Philip J. Hirschkop, Esq., 
in connection with the conduct involved in a citation for 
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criminal contempt, by the U.S. District Court in United 
States v. Meyer, et al., Crim. No. 872-69, which citation is 
now on appeal. The citation found Mr. Hirschkop “guilty 
of the following offensive, contumacious and unethical 
conduct in court” specified in 4 paragraphs. Denying a 
request for a jury trial and for a full hearing as well as a 
motion that the matter be referred to another judge for 
consideration, the Court sentenced Mr. Hirschkop to serve 
a term of 30 days. The citation was issued after the con- 
clusion of the trial in which the attorney’s conduct took 
place. 


The Committee’s opinion deals only with the matter of 
ethics, and in particular with the question whether the 
portions of the transcript specified in the Court’s contempt 
citation reveal any violation of the Canons of Professional 
Ethics applicable to members of the Association. 


The Committee’s opinion is that the pages of the tran- 
script specified in the Court’s contempt citation reveal no 
violation by Mr. Hirschkop of the Canons of Professional 
Ethics. 


At the outset, it is well to set forth some of the basic 
circumstances surrounding this matter that are relevant to 
the issues involved. 


1). Mr. Hirschkop was appointed by the Court to repre- 
sent the defendants. 


2). Some of the defendants refused and rejected his rep- 
resentation and actively and continuously stated during the 
trial that he did not represent them. They refused to coop- 
erate with him during the trial. 


3). He repeatedly asked for permission to withdraw as 
counsel and to be relieved, and stated that he would con- 
tinue only if the Court so ordered. The Court did so order. 


4). He made a motion that the Judge recuse himself for 
pre-judgment on the merits. The Court denied the motion. 
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5). The trial involved highly controversial issues and per- 
sonalities. The Court’s citation refers to it as “a difficult 
trial of nine defendants.” 


The Court’s Contempt Citation 


The District Court’s contempt citation includes four para- 
graphs, each of which will be discussed separately: 


Paragraph 1. 
“1. In addressing the Court concerning motions of 
defendants to represent themselves and for the 
Court to recuse itself, he used insulting, deroga- 
tory and disrespectful language. Tr. at 26-28, 
83-87.” 


The cited portions of the transcript deal principally with 
the discussion of, and alleged justification for, Mr. Hirsch- 
kop’s motion that the Court recuse itself because of alleged 
bias and a claim of pre-judgment against the defendants. 
At no place in the cited pages of the transcript does any 
conduct appear which abridges the ethical requirements of 


Canon 1. There is respectful, but continued, instance on 
the rationale for the motion to recuse. (In passing, 
nowhere in the cited pages is there any comment by the 
Court alleging or implying impropriety or unethical conduct 
by the attorney.) 


In other words, a motion to recuse was made and counsel 
made efforts to justify that motion. Obviously the alleged 
grounds were not pleasing to the Judge. Nevertheless, the 
alleged grounds were stated respectfully, albeit zealously. 


Mr. Hirschkop’s conduct seems to have been clearly 
within the protection of Canon 15 which states, in part: 
“The lawyer owes ‘entire devotion to the interest 
of the client, warm zeal in the maintenance and 
defense of his rights . . .”. No fear of judicial dis- 
favor or public unpopularity should restrain him 
from the full discharge of his duty .. .” 
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Paragraph 2. 
“2. On numerous occasions he conducted himself in 
a disrespectful manner and, on some of these 
occasions, refused to resume his seat after the 
Court had ruled. Tr. 5, 8-9, 224, 397-398, 416, 
443, 456-457.” 


The cited transcript pages reveal no violation of Canon 
1. No disrespectful attitude is shown. The record shows, 
on the other hand, zealous advocacy as well as counsel’s 
disappointment when the Court cut off his efforts to state 
his position (with a resultant repetition of counsel’s request 
to be relieved in the case). 


So far as the transcript can reveal, the alleged refusals of 
counsel to obey the Court’s directions to be seated involve 
relatively trivial incidents not rising to the status of unethi- 
cal conduct. In fact, at one point the transcript shows (Tr. 
456-7) counsel’s compliance, and in another instance it 
shows (Tr. 416) what could well have been a reasonable 
ground for uncertainty since the prosecutor had requested 
a Bench conference. In a third instance there was no direc- 
tion to counsel to be seated but rather an order to him to 
direct defendants to be seated; in this instance the defend- 
ants publicly rejected counsel and openly denied that he 
represented them (Tr. 397-8). 


Paragraph 3. 

“3. He addressed the Court at the bench in a deroga- 
tory and disrespectful manner concerning the 
seating in the courtroom and concerning his par- 
ticipation at bench conferences. Tr. at 95-97, 
283-285.” 


Three issues seem to be involved in this connection: (1) 
The Court directed both Mr. Hirschkop and his associate 
Mr. Bowman, to be present at this session. Mr. Hirschkop 


(a) asserted that he had an “understanding that I could 
go and conduct my own private business working on 
a purely voluntary basis” (Tr. 97); and 
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(b) stated “We are playing a one-sided game now,” 
vecause he alleged that the Court did not equally 
require all U.S. Attomey staff members who had 
been sitting at counsel table also to be present in the 
court room (Tr. 95). 


Whether or not there was the claimed understanding or 
any legal justification for counsel’s claim that defense 
counsel had been treated differently from prosecutory 
counsel, the specified pages of the transcript reveal vigorous 
argument but not proscribed unethical conduct. 


(2) Mr. Hirschkop stated his refusal to discuss matters 
at a bench conference in the absence of the defendants 
who rejected his representation (Tr. 97). He again asked 
to be dismissed from the case rather than be compelled to 
represent them at such Bench conference (Tr. 97). 


In light of the continued and highly articulate rejection 
by the defendants of Mr. Hirschkop’s representation of 
them it is quite understandable that he might not wish, in 
their absence, to foreclose their rights at a Bench confer- 


ence which denied them any knowledge of what was tran- 
spiring. Mr. Hirschkop may have been “difficult” on this 
score, but was violating no ethical requirements of the 
Canons. 


(3) The trial took place in a regular courtroom. (Defend- 
ants had unsuccessfully moved for use of the ceremonial 
courtroom in order to accommodate large numbers of rela- 
tives and friends of the 9 defendants). The Court refused 
Mr. Hirschkop’s request to allow relatives and others to sit 
in the two rows inside the railing which are customarily 
held for attorneys (Tr. 283-4). At the Bench, Mr. Hirsch- 
kop asked for a ruling, and the Court responded: “‘I will 
decide it in my own good time and my own way” (Tr. 
284). Mr. Hirschkop insisted on “a right under the Consti- 
tution to see they have a public trial. If you don’t want 
me to bear out that right as my duties of a lawyer, send 
me home” (Tr. 284). 
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The transcript gives the impression that the Bench discus- 
sion may have been brittle and tense, but it does not show 
a disrespect contrary to Canon 1. 


Paragraph 4. 

“4. He engaged in disrespectful and‘ discourteous 
conduct which offended the dignity and decorum 
of this proceeding and which was degrading to 
this tribunal, in violation of the standards im- 
posed by the American Bar Association Code of 
Professional Responsibility and the Canons of 
Professional Ethics. ABA Code of Professional 
Responsibility, Canon 7, EC-7-36, DR 7-106(c) 
(6) (1969); ABA Canons of Professional Ethics, 
Canon 1 (1967).” 

This paragraph is a simple conclusion of law, and makes 
no reference to the transcript. 
As indicated at the outset, the 1969 ABA Code of Pro- 


fessional Responsibility is not applicable to members of the 
Bar Association of the District of Columbia at this time 


since it has not yet been adopted by this Bar Association. 
The prior Canons of Professional Ethics (as amended in 
respects not here relevant) were adopted by, and are appli- 
cable to members of, this Association. 


OPINION 


While the Committee feels that Mr. Hirschkop displayed 
an over-aggressiveness which one would not have expected 
of a trial lawyer, nevertheless, the Committee on Legal 
Ethics and Grievance finds no violation of Canon 1 of the 
Canons of Professional Ethics in the conduct of Philip J. 
Hirschkop, Esq., cited by the District Court in the portions 
of the transcript specified in its contempt citation in 
United States v. Meyer, Criminal No. 872-69. 
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AMERICA 


PHILIP J. HIRSCHKOP 


APPELLANT 


APPEAL PROM THE UNITED STATES DISTRICT COURT 


FOR Tas I Ci 


OF COLUMBIA 


This is an appeal from a conviction for criminal contempt. 
The contempt certificate issued by the District Court follows: 


Pursuant to Rule 42(2) of the Federal Rules of 
Criminal Procedure, 18 U.S.C., I hereby certify that I 
Saw and heard the contempts of court hereinafter 
described and that they were committed by Philip J. 
Hirschkop in the actual presence of tne court during the 
triai of a criminal proceeding before me entitled 
United States v. Meyer et_al., Criminal No. 872-69. 


I 
= 7 = | 


I find that the said Philip J. Hirschkop was guilty 
of the following offensive, contumacious and lunethical 
conduct in court and that such conduct constituted 
contempt of court: | 


1. In addressing the court concerning motions of 
defendants to represent themselves and for the court to 
recuse itself, he used insulting, derogatory ‘and dis- 
respectful language. Tr. at 26-28, 83-87. — 

2. On numerous occasions he conducted himself in a 
disrespectful manner and, on some of these occasions, 
refused to obey the court's directions to resume his 
seat after the court had ruled. Tr. at 5, 8-9, 224, 397- 
398, 416, 443, 456-457. | 


3. He addressed the court at the bench jin a derog- 
atory and disrespectful manner concerning the seating in 
the court room and concerning his participation at bench 
conferences. Tr. at 95-97, 283-285. 


4, He engaged in disrespectful and discourteous 
conduct which offended the dignity and decorum of this 
proceeding and which was degrading to this tribunal, in 
violation of the standards imposed by the American Bar 
Association Code of Professional Responsibility and the 
Canons of Professional Ethics. ABA Code of Professional 
Responsibility, Canon 7, EC-7-36, DR 7-106(C)(6)(1969); 
ABA Canons of Professional Ethics, Canon 1 (1967). 
Further, in the context of a difficult trialiof nine 
defendants he failed to fulfill his obligation as an 
officer of this court. See appropriate portions of the 
trial transcript. 


Wherefore, it is this llth day of February, 1970, 
ordered pursuant to 18 U.S.C. § 401, that Philip J. 
Hirschkop be and he hereby is sentenced to serve a term 
of 30 days. 


/sf John H. Pratt 
John H. Pratt 
United States District Judge 


per conduct of appellant Hirschkop oc- 


ase of United States v- Bernard E. 


eee 


ai., Criminal No. 872-69, in which nine individuals , 


ra 


popularly Known as the D.C. 9, were charged with burglary and 
destruction of property committed at the Washington, D.C. 
offices of tne Dow Chemical Company. Eight of the nine defen- 
Gants were presentec prior to trial by appellant Hirschkop, 
together with associate counsel Addison M. Bowman and Caroline 
Nickerson. 
Feoruary 3, 1970. Prior to 
court entertained motions 
2/ 
ants seeking to dismiss counsel 
“he court examined each of the defen- 
> deginning with Robert Begin, who was asked 
about nis name, eddress, occupation, date of Poet ta 


r defendant Begin very briefly 


1/7 Defendant Rol sin was represented during trial by 
William McDanie tire, a member of the District of Colum- 
cia Bar. 


2/ Defendant Robert Begin, Michael Dougherty, Joann Malone, 
Arthur Melville and Josepn 9’Rourke. 


B/ With the exception of cefendant Micnael Slaski, every defen- 
Gant was at the time of trial or had previously been affiliated 
with some religious order of the Catholic Churcn. 


described his current work in Cleveland, Ohio, the) foilowing 
| 

colloquy took place: 

| 

COURT: And you have been doing this since 
your ordination? 

HIRSCHKOP: Pardon me, Judge. It nas come 
to our attention that there are 
people in the hallway, and --- 

COURT: You may sit down, Mr. Hirsehkop. 

HIRSCHKOP: Well, Your Honor, we have 
asked that this trial be! public. 

COURT: The trial has not begun yet, Mr. 
Hirschkop, please be seated. 

HIRSCHKOP: Well, Your Honor, --- 

COURT: Be seated, Mr. Hirschkop. 

HIRSCHKOP: Well, for the record, may I make 
statement, Your Honor? 

COURT: You may not make one for the record 

at this time. 

BEGIN: This session is not public? 

COURT: This session is not public. | It will 
be public shortly. We have some 
legistic [sic] questions to take 
CarenOts il me e, 

| 
The court resumed questioning of defendant Begin, in- 


quiring about the latter's activities during the preceding 


five years. Begin responded that he lived at a Rectory and 
| 


worked in a Suburban Cleveland Parish for four and one half 
| 
years. The court continued: 


THE COURT: And it is my understanding that you 
wish to represent yourself m this 
proceeding? 

MR. BEGIN: Yes, I nave talked this over with 


| 
G7 Tr. 4-5. This colloquy was one occasion on which appellant, 


In the court's judgment, behaved himself in a disrespectful 
manner, see contempt citation, paragraph 2. 


rneys and I understand exactly 
means. 
Have you ever studied law? 
have never, formally. 
re not familiar with the rules 
procedure? 
; am familiar with these rules. 
tas COURT: stand aside. Now, Mr. 
will you come forward. [Tr.6-7] 


Gefendant Melville on the 
se proceeded similarly. While 


Guatemala as a Catholic 


Your Honer, I don't know what the 
relevance of this is, looking into 
the oackground. They are obviously 
all eee celia highly educated 
people. We can see that none of 
oer have practiced law. 5/ 
neard you, Mr. Hirschkop. Let 
eed 
you don't let the lawyers con- 
t tneir oe in this court- 
m, you might as well send us 
home. 
ou have any questions you wish to 
u will oe permitted to do so. 
asking the relevancy of 
* guestions, Your Honor. 
termine the relevancy. Sit 
Hir schkop 
I think when we ask questions, 
hould answer them. I think we 
tnat. 


5/ ne meaning OfseS x by the court is not clear; the 
Soman shows tnat no cde this effect had previously 
been mace by @ppellan schkop 


6 ue | 


THE COURT: Mr. Hirschkop, will you please be 
seated? 6/ 


Before resuming questioning of Arthur Melville, the court 
was interrupted by defendant Joseph O'Rourke who inquired about 
his right to proceed pro se. The court answered: | "Your right, 
Mr. O'Rourke, is not unqualified, and I hope to qualify alone 
(Tr. 10) The Court then ascertained that Melville had not 
studied law formally, although the latter asserted that he had 
"investigated" the law in Guatemala and in the United States. 
Melville conceded, however, that ne did not have a lew degree. 
(Tr. 10-11) This concluded the hearing on Melville's motion. 

In similar fashion the Court questioned defendants O'Rourke, 
Dougherty, and Malone on their motions to proceed pro se. (Tr. 
11-24) In each case the Court elicited the defendant's educa- 
tional background, employment experience, and lack of legal 
education. After being questioned by the Court about his lack 
of formal law training and lack of familiarity with rules of pro- 
cedure and evidence, O'Rourke was advised: "You may step down, 
Mr. O'Rourke.* The latter queried: "Can I epiestan why I want 
to defend myself?" The Court responded: "Yes, do. Go ahead, 


Mr. O'Rourke." (Tr. 14) Defendant 


67 ‘Tr. 8-9. This exchange was relied upon in paragraph 2 
of the contempt citation. 


to explain his reasons for desiring 
Gefendants Dougherty and 


court to explain the personal 


f£, Judge, because I firmly believe 
am just y time. I think you have made 
ming up 2 you have heard anything this 
morning. £ Giscouraged about the proceedings 


tnesses, you didn't even 
to represent themselves until 
resentation. [Sic] It might not 
I think it is very vital 
ut their education as far 
w. I don't know whether 
been standard for self-repre- 
f fact, you want to bring half 
arters of the lawyers, I'll 
1a@l law and flunk them all. 
you address yourself to the matter 
schkop? 
motion is what I'm speaking of, 
a2 question of whether a person 
to represent themselves. [Sic] 
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> three oS us are on the faculty of 
full professor there, and I am an 
r have no problems as to the 
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technical matter. 


We are not, however, just to raise technical matters. 
We are here to disclose the substance of the charges 
against them, which I think, that anybody couid argue as 
well, or better, than I can, who were involved. [Sic] 


We have spoken at length, with the eignt people we 
represent; in great lengths, many, many wnole nights, 
discussing just this question. They have maintained for 
a long time that they would prefer to represent themselves. 


We have, probably through our hign bound position 
as lawyers, prevailed upon them, "Well, you can do it 
later, but let's get this out of the way." There was 
nothing we had to do as lawyers that involved a legal 
education. Indeed, I hope your rulings this morning is 
not indicative of what we are going to have to face with- 
in the next several days. They may not need lawyers, 
and have no intention of letting me speak, or Professor 
Bowman speak. They don't need lawyers at all. It's the 
objections that are most vital, and that is what you 
haven't let us make, so far, this morning. 


You haven't let us speak for the record, so far, 
this morning. I, personally, feel I am wasting my time 
here today. Up to this time, you have not let me 
address at the podium. Professor Bowman and I, and Miss 
Nickerson, a Harvard trained lawyer, are here, and if 
there are any questions, we can answer the quéstions. 


I have never, never heard this standard. There is 
no case on the books with a standard that only a lawyer 
can represent themself. [Sic] 


I'm afraid, Judge, that if you won't let them repre- 
sent themselves, you are going to have to use the power 
of the Marshals, the Court and your robes, which you can, 
to order me to represent them ‘because I won't do it unless 
you so order me to do so. I want to have an order of the 
Court before I violate my conscience. 

THE COURT: Mr. Bowman. 7/ 


77 Tr.2o-28. In paragraph 1 of the contempt citation, the ..- 
Court characterized this argument as an instance of insulting 
and disrespectful language. 


After hearing further argument, the Court took a recess, 
then returned to deliver an oral opinion denying the defen- 
dants* motions. Tr. 32-35) 


The afternoon session of the first day of trial began 
8/ 
with oral motions of the other four defendants to proceed 


pro se. After nearing briefly from each of these individuals, 
the Court summarily denied their motions. (Tr.78,80) 

Appellant Eirschkop then moved for Judge Pratt to recuse him- 
self. 


At this time I would move the Court to disqualify 
itself in this case. I have given considerable thought 
to the conversation we nad in chambers 9/ where the 
court indicated that it had heard rumors, that it had 
heard from police officials, at least, certain rumors 
concerning threats to the courthouse or of some disorders 

r something of that nature. 


I have inquired into this matter. It is my under- 
standing that the control and care and custody of the 
courthouse remains under the control of the chief judge 
of the District and the chief judge of the Court of 
Appeals. 


is unquestioned, Judge, I mean with all respect 
to you a3, 2 person, I don't say tnat out of any dis- 
respect, it is unquestioned in my mind that you came in 
here with your mind absolutely made up that these people 
were going to have counsel regardless of what they said, 
that we went through motions this morning that demean 
our system, because they really had no due process. The 
Judge entered an order against Mr. Bowman, myself, and 


87 Defendants, C. Melville, Meyer, Moloney and Slaski. 


9/ Appellant nere refers to a preliminary conference held in 
chambers on January 29, 1970. The transcript of this conference 
has been docketed in this court as a supplemental transcript. 
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10/ 
other legal staff that we may not speak to the press, 
never telling us why we may not speak to the press, 
never giving us the courtesy or our due process rights; 
and when I say courtesy, I mean the legal courtesy. I 
can't raise any private courtesy, because the! Court has 
been very courteous. But again, as an injunction, I 
never heard of any such injunction. "I don't have to 
tell you why, I am the judge. My black robes; give me an 
unfettered power that I may use and not explain to any- 
one." Well, that is true, technically that is true, 
Judge. You can have me locked up for quite a while or 
any person at this table. “You are in contempt. I don't 
like what you told me this morning." And I suggest to 
the Court, and very honestly suggest to the Court, and 
very candidly, that you are abusing that power. 


As to the self-representation, okay, you made your 
mind up. The problem is that you made it up before you 
ever came to this courtroom. The question of that in- 
junction, that is a very harsh injunction. These nine 
people are going to hold press conferences every day 
unless you enjoin them from doing it, and then I don't 
know what will happen. What can they say that I can't. 
They came to me and said, "Look, we want a priess con- 
ference; we want you there because we may say something, 
you know, technically it is wrong." I said, "I can't 
get involved in a conference with the press, that the 
Judge is going to put me in jail, I am not going to 
give him that opportunity. I don't know whether he wants 
to or not, but I am not going to give him the opportunity." 
They say, "Well, if the press asks us 2 techriical 
question, what do we do?" I said, “Well, you give them 
whatever answer you believe," you know. They say, “Well, 
what can you tell the press that we can't?" Well, I 
don't know what I can tell the press that they can't. I 
think decency, which is all due process boils down to, 
the fair play that Justice Cardozo spoke about, requires 
at least you have some reason to issue an injunction. If 
you have such a reason, give it. What can I |do, 
what can Mr. Bowman do, or what can my. other) F 
sisters and brothers at the bench do that will threaten 
this trial that these nine couldn't do. It is a very 
harsh matter. You called the newspapers and said, Look, 


| 
T07 The injunction referred to was imposed at the January 29 
conference. See supplemental transcript, pp 10-11, 24. 
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And I am afraid, Judge, and I don't say for a minute 
that is what you intend to do consciously, put that is 
what you are doing, by having reached the con¢lusions 
which you reached, which you have so ooviously reached, 
and out of all courtesy but all necessity, I ask the 
Court to disqualify itself, to think seriously about it 
before you say you won't. 11/ 

THE COURT: Mr. Hirschkop, you have had something in 
the way of a motion a little while ago about you ond Mr. 
Bowman and Mr. McDaniels being temporarily absent and 
wanting to know whether that would be agreeable with the 
Court. And I responded that it was agreeable to me, but 
you would have to get the consensus or the unanimous 
judgment of the people whom you were appointed to repre- 
sent. 

12/ : 

Do you want to pursue that now? 


Appellant Hirschkop then attempted to elicit agreement 
from all defendants with the proposal that he or Mar. Bowman be 


permitted to absent himself briefly from court proceedings for 
purposes of attending to other commitments at times during the 
trial. Several defendants said that they would not grant 


permission, not because they were opposed to the plan, but 


| 
il/ Tr.03-87. This argument was also cited in paragraph 1 of 
the contempt order as constituting insulting, derogatory and 
disrespectful language. The court denied appellant's motion 
without opinion. Tr. 88. 
12/ Appellant Hirschkop had previously requested that he or 
Mr. Bowman be permitted to absent himself from time to time 
for brief periods during court proceedings, since both counsel 
jointly represented eight defendants. The court had indicated 
agreement with this proposal, but would not accede; unless all 
eight defendants approved the procedure. See tr. 36-38, 64-65. 
Since all defendants had not explicitly given approval, the 
request was still pending. 
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at given times is necesserily going to be as much 2 
problem as it now may appear to be. I think if one 
of us has to leave for a day or half a day that we 
can at that time secure permission from everyone con= 
cerned, but I think tnere is a great difficulty with 
respect to telling us that we must confine our 
clients to speak through us, because they are our 
clients, not only because Your Honor has denied the 
motion, which they feel very strongly about; and as 
Your Honor has realized, they are very strong indivi- 
duals and they are very articulate, and they feel 
very strongly their positions. 

MR. HIRSCHKOP: I have no intention of even Gis- 
cussing this, Your Honor. You can order me to the 
bench, but you can't make me take part in the [con- 
ference. I have no intention of discussing that in 
the absence of these people. They nave got a right 
to take part in that discussion to hear aos | 


THE COURT: You mean every bench conference" 
MR. HIRSCHKOP: That is what they insist /upon, 
Judge. 
THE COURT: Mr. Hirschkop, you ere treading 13/ 
close to the line. I am telling you that right now. 
MR. HIRSCHKOP: You might as well dismiss me from 
the case. Threats won't force me to conduct the 
defense in a different way. 
THE COURT: Let us proceed. There is nothing 
further, is there, that is pending? Let us call in 
the jury. 14/ | 
| 
The immediately preceding colloquy occurred during 2 


| 

| 
137 The proceedings thus far recounted all occurred on 
February 3, the first day of the trial. The quoted remarks 
were the only warning or admonition given by the Court to 
appellant Hirschkop concerning the latter's conduct except 
for a statement made on February 10, the last day of the 
trial, that appellant had “frequently throughout this trial... 
been insulting and disrespectful." Tr. 751. 

| 
14/7 Tr. 94-97. The above remarks by appellant Hirschkop 
were cited in paragraph 3 of the contempt order as instances 
of "derogatory and disrespectful" remarks to the Court. 


thus far occurred 


Gesceribed 


to voir dire and jury selec- 


& 
° 
eo) 
H 
p 
+3] 
3 
° 
oO 
» 
& 
p 
S 
d 
Ke) 
v 
p 
42 
A 
re] 
+3) 
» 
$2, 
v 
$4 
Vv 
Ko 
ny 
by 
oO 


ent themselves from the trial 


The remain- 


111) 


ire 


aken up with voir d 


- 
v 


was 


f the day the Court 


usion o 


voir dire questions from 


orm at 5:30 the next 


+ 
- 


2 requested that the defen- 


ent at that time, and the following 


eld in their presence, 


h 


can't be 


shown the wisdom of 


o advise and preclude a 


t would be impossible to con- 
I think this hes 


toGay has 
people representing them- 


of then. 


- 
a 
ne 


a“ 
Ji 

i 
ion 


ce 


+o4 
counse 
2 
bg 


i5/ I 


rr2 
= 


oO ° 
44-0 rt 
fo Ve 


We would be more than 


e record, I think I have an 
nation of witnesses to three 


that up. 


aad 
~st 
we 


and I will be both exam- 


agefendant. 
chop, the persons questioning 


0. Ded 


lawyers; and you can get all 


e lawyers. 
statement in the record 


hn 
$3 
a 


- 
v 


ou pu 


Y 


iS CHE 


ons you want 
af OP: 


5 
a 
i 


MR. 


tre quest 


s' motions to represent themselves was 
Tr. 34. 


aicated earlier that one reason for the 


+ 
au 


enda 
o avoid disruption of the proceedings. 


- 
uv 


16 - 


statement. It a very 


and say we can' correct that 


harsh ruling. 
THE COURT: I have stated for the record what my 
observation is and somebody upstairs is going to be 


reading this. 
MR. HIRSCHKOP: Let them read botn 


THE COURT: You may nave to repeat 


the interests of the record. | 
MR. HIRSCHKOP: Judge, as 1 said before, I won't 


react to threats. I nave respect for your power but I 
won't react to threats. | 

THE COURT: Nobody is trying to push you |around. 
I have been trying to be fair and considerate, 

MR. HIRSCHKOP: People nave spoken out a them- 
selves on things we just can't say for them. 16/ 


sides. 
something in 
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The process of voir dire examination and impanelling of 
the jury was completed on the second morning of trial. The 


Court's previous ruling notwithstanding, all defendants con= 
| 


| 
tinued to assert the right to represent themselves, and 


announced that they had dispensed with counsel who had been 
| 

ordered to represent them. Tr. 233-34, 242, 244-45, 248, 

566-75, passim. Appellant Hirschkop brought their requests 


to the Court's attention, and the Court responded: "Very 


well. They don't recognize what they have, Mr. Hirschkop. i 


will deny the motion," (Tr. 276) 
| 


Appellant also addressed the Court on the second morning 


of trial regarding his conduct the previous day: 
see one news article, 


I know yesterday you aid 
the Post article this 


and you might even have seen 


Paragraph 2 of the contempt citation 
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16/ Tr. 223-24. 
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Gefense had requested that proceedings be con- 


L17/ 
eremonial courtroon. me court denied the 


accommodate relatives on a priority 
At the beginning of the afternoon session, 
public out before the seating of the 
llowing occurred: 
(AT THE BENCH) 


Judge, there are three rows taken 
ts and press. There are two 


me settle tne order of this 
I am trying to be as fair 


I have a right to make motions. 
me make motions, Judge, let me go> 


seating is my responsibility. 
You have your own motives, Judge, 


r7/ Supplemental transcript p. 3. 


=i = 


le 
don't impugn my rights. I nave a right under, tne 
Constitution to see they have a public trial. If you 


don't want me to bare [sic] out that right es) my 
duties of a lawyer, send me home. 

THE COURT: I'll take care of the public matter. 
I am doing it now. 

Mx. HIRSCHKOP: I am suggesting there are two 
empty benches either the press or research assistants 
could sit on and moving the others to -- 

THE COURT: Please be seated. I heard you. 

MR. HIRSCHKOP: Could we have a rule, Judge? 

THE COURT: I will decide it in my own good time 
and my own way. 
| 
| 


DEFENDANT MELVILLE (MRS.): Your Honor, I wish to 
reiterate the request for a larger courtroom.) Half 
my relatives are outside. 

THE COURT: I think they have been called and 
haven't responded, that is why tne general public was 
let in. If your family is available we will ‘get them 
in. Would you like to check? 

MR. HIRSCHKOP: Pardon me, Judge. It seems like 
the U.S. Attorney has a lot more than seven people on 
their front bench and we were limited to seven people. 
May we pick people out to fill our list? 

THE COURT: You may sit down, Mr. Hirschkop. 

MR. HIRSCHKOP: Thank you, Judge. 18/ 


(END OF BENCH. OPEN COURT) 


The trial commenced with opening statements by the 


prosecutor, appellant Hirschkop, and defendants Meyer, 
Dougherty, Begin, A. Melville and C. Melville. The Court 
allowed each defendant five minutes for an individual opening 
statement, but ruled that cross-examination would be conducted 


only by counsel. (Tr. 287) Following opening statements, the 


187 Tr. 203-85. This was characterized as “derogatory and 
disrespectful" in paragraph 3 of the contempt citation. 


sses. The defendants asserted 
cross-examine these witnesses (Tr. 353-56, 383), 
pointed out the extremely awkward and ambiguous 
which they found themselves with respect to cross- 
examination ‘Yr. 355, 257) Appellant Hirschkop noted that 
f of defendants wno refuse to consult 
tion is an "impossible" task. The 
iate your difficulty, and the same 


359) ‘The Court's position was 


sel, eppointed to represent the defendants, could 


propriate cross-examination. (Tr. 357, 


defense counsel did not cross-examine 
They pointed out for the record, how- 
is failure was attributable to their clients’ 
on self-representation. For example, on 
of trial the following exchange took place 


of direct examination of a prosecution 


Bowman, do you nave any questions? 
rider the circumstances, I have no 
r 


Your Honor, I would otherwise 
witness at length. As to the 
remarkable that he was in there 


= 2) = 


five minutes and he could remember these things. 
But it is impossible. I have never been inside the 
pbuilding, and it is impossible without consulting 
my clients as to what is inside those premises. 

HE COURT: I take it you have no cross-e¢xami-~ 
nation? 
MR. HIRSCHKOP: No, I have no questions,' but I 
think for the record it should be clear why I; cannot 
cross-examine. | 

THE COURT: I think it is perfectly clear. 

MR. HIRSCHKOP: Your Honor, I don't think I have 
made it full enough. 

THE COURT: I think you made it full enotgn, and 
you made it yesterday. 

MR. HIRSCHKOP: This particular witness,| there 
are several things that the Court of Appeals +- 

MR. GREEN: Let's go to the bench. 

THE COURT: Mr. Hirschkop, please be seated. 

MR. HIRSCHKOP: Your Honor, you are not letting 
me state my difficulties. 

THE COURT: Your difficulties are noted in the 
record. 19/ | 


Three other instances of alleged contemptuous behavior 


occurred on the morning of the third trial day. yt one point 


several U.S. Marshals positioned themselves in close proximity 
| 


to where the defendants were seated at the defense table. 
Several defendants complained of the intimidation they sensed 
in this gesture (Tr. 393-94), and pointed out that the 

| 


Marshals' presence would inhibit conferences among defendants. 
| 
(Tr. 396) Appellant Hirschkop then interceded: 
MR. HIRSCHKOP: Your Honor, couldn't the Marshals 
move away from the defendants? They cannot have a 


197 Tr. 416. This exchange occurred in the presence of the 
jury. It was cited in paragraph 2 of the contempt order as 
an instance of disrespectful conduct by appellant, 
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- 22- 


stipulated the authenticity of the Sealine (tire Immedi- 


ately prior to showing of the film, and during preliminary 


the following occurred: 


questioning of the photographer out of the jury's presence, 
r 
| 
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MR. GREEN: I think we can show the film now, 
Your Honor. | 

THE COURT: All right. 

MR. HIRSCHKOP: May I ask one question? | 

THE COURT: Yes. 

BY MR. HIRSCHKOP: 

@. Was this film of the sound track? 
A. Yes, it was. 

MR. HIRSCHKOP: Can we see it with the sound track? 

MR. GREEN: No, it will not be shown with the sound 
track, Your Honor. 

MR. HIRSCHKOP: Your Honor, I would request that we 
see it with the sound track. We may decide we may want 
to use it later on ourselves. 

THE COURT: We will deny your motion, Mr. Hirschkop. 

MR. HIRSCHKOP: Well, Your Honor, I think we have 
a right to see it with the sound track. 

THE COURT: Please be seated, Mr. Hirscnkop. 

DEFENDANT SLASKI: Can you give 2 reason for 
denying it? 

THE COURT: Please be seated, Mr. Slaski. 

MR. HIRSCHKOP: May I state the reason for my motion, 
Your Honor? 

THE COURT: No, I have heard you. I think I know 
what your reasons are. | 

MR. HIRSCHKOP: Well, Your Honor, if you can infer 
my reasons, you don't need me. May I again ask to be 
relieved-- 

THE COURT: You may be seated, Mr. Hirschkop. 

MR. HIRSCHKOP: You are not allowing me Ito do my 
job as a lawyer. | 

THE COURT: Mr. Hirschkop, sit down. | 

DEFENDANT MALONE: Judge, we haven't seen the film. 

THE COURT: Mr. Bowman. 21/ 


n/a Ty2-43. This passage is cited in paragraph 2 of the 
contempt order. 

| 

| 

| 


of allesed misconduct on appellant's 
eross-examination of a news photographer 
film previously discussed. Again. the 


ury's presence. 


of the film that was cut snowed 


qe 


ye 


they showed the furniture that was 


plece as well as furniture that was 


ef bee 


jefinitely. =I think there was more 
than was up. 
nave included furniture that was 
of the offices that were undamaged? 


~ 
= 
— 
a 
a 
° 
A 
= 
$s 
rs 
° 
. 
a 
rs 
a 
< 


eal 


ct bt be tel ot be 


}> 
f 
Hy 
Yoo H «te 


' 
® 


. 
' 
ay 


<4 


that exactly? 
into were damaged. 
into. Were there also un- 


tt] 
» 
t ct ch hy 


0. 2 te 2 we 
4 
' 
‘ 


f 
Ui 


or 
i! et] 

os Vp 

EF tet tury 

ym ¢ 

WM 


you talking about the entire 
only went into one portion of it. 
Your Honor, I ask if Mr. Green 
oO make an objection, not to instruct 
wer the question. 
's neard any objection yet. Mr. 


2 QO 
AR 


) 
i] 


Ri 
yer am 


> 
> 

oa et ie 

1 O RIL 


2H 


t+ neec any instructions 
Go anead with your 


mo 


from the 
questions. 
MR. HIRSCHEKOP: onor, I don't think it is 
fair for the Court 
i OURT: Go a Mr. Hirschkop, ask your 
question, and don’t 


pine 


MR. HIRSCHKOP: I have my own cogection, Your Honor. 

THE COURT: Ask your question. 

MR. HIRSCHKOP: May I address the Court? 

THE COURT: No, ask your question. 

MR. HIRSCHKOP: Well, Your Honor-- 

THE COURT: Mr. Hirscnkop, ask your questions. 
When you have asked your questions-- 

DEFENDANT SLASKI: Your Honor, with all due respect, 
he does not represent us. Even though he does not repre- 
sent us, you force him on us-- 

MR. HIRSCHKOP: If you won't allow me £0, do my job, 
I can't ask questions, Your Honor. 

THE COURT: All right. Sit. down, Mr. Hirschkop. 

DEFENDANT SLASKI: I think you are bee very un- 
fair, Your Honor. 

THE COURT: Sit down, Mr. Slaski. | 

MR. HIRSCHKOP: Your Honor, I would like to verify 

that I was sitting down when you said that. 

THE COURT: Mr. McDaniels, do you have any questions 


you would like to ask the witness? 22/ | 


The trial lasted a full six days; all conduct upon which 


appellant's conviction is predicated, and which is outlined 
above, occurred on the first two and one-half days of trial. 
Throughout the trial counsel repeatedly pointed out that their 
clients' posture with respect to self-representation resulted 
in a lack of consultation and a consequent inability, on the 


part of counsel, to conduct meaningful examination of witnesses. 
| 


Near the end of trial the court said it did not believe 
| 


counsel's representations regarding the lack of consultation 
with clients. : 

THE COURT: Listen, Mr. Hirschkop, let's not play 
@ucks and drakes on this. I think you filed a lengthy 
memorandum on their behalf, you negotiated with respect 


22/ Tr. 455-57. This exchange is cited in paragraph 2 of the 
contempt order | 
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on the record I am going to 


rougnout this trial, 


23/ Associat ‘ confirmed appellant's representa- 
tion with respect to consultation. Tr. 684-685. 
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Mr. Hirschkop, you nave been insulting and disrespectful. I 


tried to deal with you leniently but I want you to know that 


| 
and I want you to remember it." (Tr. 751) 
| 


As the court itself said, this was the only inaication 


given appellant that his conduct was unacceptable. He 

replied immediately: “If your honor please, for the record, I 
| 

don't know of any instances that I have been insulting and 


disrespectful." (Tr. 752) At the conclusion of the trial, 


i 
| 
on the afternoon of February 10, 1976, the Court advised 
appellant that he was being cited for contempt, ope directed 
him to appear the following day at 3:00 p.m. to receive the 
certificate of contempt. Appellant asked: "May I ask based 
on what actions I am being cited for contempt?" The Court 
answered: "You will find out at 3:00 o'ciock tomorrow wnen 
you receive the certificate." (Tr. 840) | 
On the following day, February 11, appellant popearea 
before Judge Pratt with counsel, who was permitted to address 
the Court briefly. Counsel stated that he had not been able 
to examine the trial transcript, and requested: (1) that the 
Court refer the matter of appellant's contempt to another 
judge for adjudication; and (2) that appellant be given notice 
of charges, a hearing, and an opportunity to be heard. The 


| 
247 As indicated on pagéel4 supra, the Court had once previously 
told appellant he was "close to tne line." 


Genied tk y > read the contempt certificate 
summarily sentenced appellant to serve 


This appeal followed. 
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Introduction 


401(1), under which the current case was 


federal contempt power: 


2 


a States shall have power 
isonment, at its discretion, 
r 


ity, and none other, as -- 
Missenevior on in its presence or so 
theretec as t the administration of 
ser dates back to the Act of 
rather broadly allowed 
or imprisonment, at the 
tempts of authority in any 


Although the Supreme Court, 


supplemental trans- 
United States v. Meyer, 
on pp. 4-5 of this 


26/ Subsection ) bes "misbehavior of any of [the 
court's] officer icial transactions," but a 
lawyer is nov an “oft gs subsection. Cammer v. 


United States, 350 U. 


Bo 


in Anderson v. Dunn, 19 U.S. (6 Wheat.) 204, 231 (1821), 
cautioned that the courts should confine the power to punish 
contempts committed in their presence to "the leas 


power adequate to the end proposed," it soon becam 


that the 1789 Act was too broad a grant of authority. "Abuses 
arose," noted the Supreme Court in Nye v. United States, 313 
U.S. 33, 45 (1941), including District Judge Peck's attempt to 
hold in contempt a person who published a eriticisn of his 
handling of a case. Congress acquitted Peck in onl mpeachment 
proceeding, but took immediate steps to reduce the contempt 


| 
power of the federal judiciary. See R. Goldfarb, The Contempt 


Power, 21 (1963); Frankfurter & Landis, Power of Congress Over 
| 

Procedure in Criminal Contempts in "Inferior" Federal Courts - 
| 


A Study in Separation of Powers, 37 Harv. L. Rev. 1010, 1024- 
27 (1924). The resulting Act of March 2, 1631, Rev. Stat. 


| 
§ 725 (1875), contained language virtually identical to the 


present provision, 18 U.S. Code § 401(1). 


! 
The 1831 Act was intended to curtail and to define the 


| 
existing power of the courts to punish for contempt, see Nye 


| 
v. United States, supra at 47-48. The Supreme Court has 
| 


often recognized the constitutional power of Congress to 


restrict the contempt power of federal judges, see, e.g.-,5 


Re Michael, 326 U.S. 224 (1945); Nye v. United States, supra; 
| 
EX parte Robinson, 86 U.S. (19 Wall.) 505 (1873). 18 U.S. Code 
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APPELLANT'S CONDUCT DID NOT CONSTITUTE CONTEMPT OF 
COURT UNDER 18 U.S. CODE § 402. 


A. IN THE ABSENCE OF AN ALLEGATION AND PROOF) THAT 


THE CHALLENGED CONDUCT ACTUALLY OBSTRUCTED COURT 
PROCEEDINGS, THIS CONVICTION MUST BE SzT ASIDE. 
i 
| 
18 U.S. Code § 401(1) provides that a federal} court has 


the power to punish “misbehavior of any person in its pre- 
sence or so near thercto as to obstruct the administration 


of justice." In order for a contempt conviction to be upheld 
on the basis of this section, it is necessary that there be 
a finding that there was an actual obstruction of court pro- 
cecdings. In Ex parte Hudgings, 249 U.S. 378, 383 (1919), 
the Supreme Court held: "An obstruction to the performance 
of judicial duty resulting from an act done in the presence 
| 

of the court is, then, the characteristic upon which the 
power to punish for contempt must rest. This being true, it 
follows that the presence of that element must clearly be 
shown in every case where the power to punish for contempt is 
exerted...." Accord, Re Michael, 326 U.S. 224 (1985). 

In 1962, the Supreme Court re-affirmed this principle 
in Re McConnell, 370 U.S. 230, which amici submit is indis- 


tinguishable from the instant case. McConnell, an attorney, 


was adjudged in contempt on a number of specifications alleg- 
ing contumacious conduct during a trial in which he appeared 


as counsel. The Seventh Circuit Court of Appeals, in Farmclee 


Prensportation Co. v. Keeshin, Re McConnell, 294 F.2d 310 


@ismissed all but one specification charging McConnell 
with resisting a court order. Citing Re Michael, supra, and 


EX parte Budgings, supra, that court pointed out that the 


find no support in the record for such a statement," 294 F.2d 
at 314, but concluded that the following specification should 
< Sustained: 


On April 27, 1950, in the presence and hearing 
ef the jury, after the court had instructed the at- 
torncys for plftintitt to x frain from roptatedly =sk- 
ing questions on subjects which the Court had ruled 
iwere}] not admissible, in the presence of the jury 
as distinguished from an offcr of proof outside the 
presence of the jury, the following occurred: 

By Mr. HcConncll: Now you are trying to tcll us 
we can’t ask these questions. We have a right to ask 
these questions, and until we are stopped from asking 
these questions ».. =r- going to ask them, because it 
is in our prerogative in doing it. 

By the Court: I am now stopping you from ask- 
ing the qucstions akout conversations with Mr. Cross, 
because I have ruled specifically, definitely and com- 
pletely that it is not an issuc in this case. 
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By Mr. MeConncll: c have a right to 

By the Court: You can offcr proof on it. 

By Mr. McConnell: We have a right to ask) \ques- 
tions which we offcr on this issue, and your Honor 
can sustain their objections to them. “7c don't have 
a right to read the answers, but we have a right to 
ask the questions, and we propose to do so unless 
some bailifr& stops us. 

{Emphasis ad<icd.] 


| 
| 
The Supreme Court reversed, holding that the sec tOn 401 (1) 


power did not extend to these facts Fccause no EERE Sr of 


proccedings took place. Noting that “the beiliff never haa 
to interrupt the trial by arresting petitioner,” 370 U.S. at 
| 


235, the Court articulated a standard for obstruction which 


governs appellant Hirschkop's case: "The arguments: 
| 


lawyer in presenting his client's case strenuously and per- 
| 


sistently cannot amount to a contempt of court so long as 
| 
the lawycr docs not in some way create an obstruction which 
| 
blocks the judge in the performance of his judicial guty." 
| 
Id. at 236 (emphasis added); accora, Phelan v. Guam, 394 


F.2d 293 (9th Cir. 1968); United States v._.SO her (347 F.2d 
i 
AlS (7th Cir. 1965). 
| 
| 
Mr. Hirschkop's conduct did not obstruct judicial pro- 


| 
ceedings. Significantly, the contempt certificate) does not 


oon 


allege disruption or ofstruction, nor docs such an allcgation 
appear in the record. As will be detailed below, every act 
o£ alleged contemptuous conduct occurred while appcllant was 
pressing a legal contention on teh2lf of his clients before 


the court. 


Specification One 


This Count simply alleges “insulting, derogatory and 
@isrespectful language" on to scparatc occasions. On both 
occasions appellant wes arguing legal motions out of the pre- 
sence of the jury and at a time when spectators had not yet 
been admitted to the Courtroom. Ncithcr involved obstruction 
or disruption of proceedings. 

The first instance, tr. 26-28, must be read in light of 
preceding events. The court, in hearing from the defcndants 
on their motions to proceed pro sc, appeared to be exclusively 


concerned with whether or not they had legal training. ‘hen 


they seid they diz not, thc court asked them to stand asidc. 


They were not askcd thcir reasons for wanting to defend them- 


selves until one of them volunteered that information. Appcl- 


lant, as counsel of record, objected to what he felt was an 
crroneous standard keing used by the judge to determine the 
competence of the defendants for sclf-representation. Tr. 8-9. 
The court stopped him by saying, “I have heard oe ir. Hirsch- 
kop," although the record shows that no objection |haa pre- 
viously been made an2 no argument had yet feen aitected to 

that point. ‘hen Hirschkop sought an Sapilenetzonoe the court's 
questioning, he was denied one and ordered to ke poate At 
tr. 26-28, therefore, appellant was objecting to the stand- 

ard which the court appeared to be using, although the court 
had previously refused to explain the relevance of the stand- 


| 
ard. This refusal prompted appellant to protest: “You haven't 


let us speak for the rccord, so far, this morning. I, person- 
ally, fccl I am wasting my time here today." Somewhat in- 
artfully, perhaps, he continucd: "I'm afraid, guage; that if 
you won't lct them represent themselves, you are going to 

have to use the power of the Marshals, the Court and your robes, 
which you can, to order me to represent them because I won't 


do it unless you so ordcr me to do so." 


Under HicConnell, these remarks are not contemptuous. Ap- 


pellant was vigorously pressing his clicnts' motions to re- 
present themselves, which required that he challenge a legal 
stendard which the court appeared to be using but refused to 
explain. His argument wes reasonably bricf and to the point, 
2id not unduly protract (and certainly cid not disrupt) 
proceedings. His statement that the court would have to 
its own pover and the power of the marshals to require 
to represent 4. fendants who rejected his representation 
2 means of recoraing his okjection to continuing in the 
case and making it cleer that further participation on his 
pert wes by court order. This was strong language, but re- 


miniscent of KeConncli's “bailiff” statement. Just as the 


bailiff wes never requires to stop HicConnell, so the Marshal 


was never required to compel appellant to comply with the 
court's ruling. “The rclations betwecn court and counsel 

may and often do during the course of a trial become strained; 
matval conditions of irritation may te created in the heat 

of aeckate, leading to tones and demeanor which in other situ- 
ations would clearly manifest contcmpt, but which, under the 


conditions often existing in 2 hotly contcst<d criminal case... 


Ss6= 


should lead to no such conclusion. liuch must be pardoned 
under the circumstances to the infirmitics of human) nature, 


and as much to the literty of speech, which cannot in court 
always insure the employment of expressions coldly precise 
and unmarked by tones indicating excitement or even anger." 
Curran v. Superior Court, 72 Cal. App. 258, 236 Pac. 975, 979 
eee Soe 
(1925). : 
The second record reference in specification one, tr. 

| 
83-87, consists of a motion for the court to recusé itself. 

i 

This is always a difficult motion for an attorney to make. 
Appellant began ty saying: "I mean with all respest to you 


as a person, f don't say this out of disrespect...” He 


then explained that in his opinion the court had "made up 

{its mind] that these people were going to have eornses re- 
gardless of what they said...." He also sanensed the court's 
injunction against counsel speaking to press representatives. 
“hether or not these factors as a matter of law compel dis- 


qualification of the judge is not the issuc here. | vas appel- 


| 
lant contemptuous? That is, did he obstruct proceedings? 


| 
The motion to recuse was bricf, consisting of less than 
| 
| 
| 
| 
| 


apa 


five pages of the transcript. At no time did the court feel 
it necessary to interrupt or to admonish appellant for his 
languags. It is perhaps significant that at the conclusion 
of the motion the court said: "Nr. Hirschkop, you have had 
something in the vay of 2 motion a littl< while ago about you 
and #r. Botman/and iir. NeDaniels being temporarily absent 
and wanting to’ know whether that would? ke agreeable with the 
court. And I responded that it was agrecakle to me...." 
There is no indication in the record that the court found ap- 
pellent’s language offensive or disrespectiul at the time. 
Throughout the motion to recuse appellant repeated state- 
ments of respect an@ courtesy to the court and emphasized 
the Gifficulty he had in making the motion. The difficulty 
lay in the nee? Birschkop felt to asscrt that the judge was 
unable to accord the defendants a fair trial. The situation 
is thus very similar to that presented in Holt v. Virginia, 
381 U.S. 121 (1965), where a layer vas held in contempt for 


“insulting” language employed in a motion for change of venuc 


which allegce bias on the part of the judge. The Supreme 


Court recognized that Holt had an obligation to raise the 
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issuc because "motions for change of venue to cecape a bias- 
ed tribunal raise constitutional issucs Toth relevant and 
essential." Id. at 135. This being so, the contempt con— 
viction violated due proccss. Regarding Holt's Tapgueges the 
Court recognized that insulting language is to some extent 
inherent in a motion of this kind: "But if the enerses were 
‘insulting’ it wes inherent in the issue of bias raised...." 
Ia. at 137. Under the authority of Holt and McConnell, 
specification one of the contempt certificate must be disap- 


proved. 


Specification Tro 
Specification two charges disrespectful conduct on seven 
occasions, and further alleges that appellant, “on some of 
these occasions, refusod to obey the court's directions to 
resume his seat after the court had ruled." On all but one 
of these occasions the procecdings were out of the jury's 


presence; none involved disruption or obstruction of court pro- 


ceedings. 


The defense lawyer's obligation is to protect his client's 
| 
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rights with zcal and vigor. Sce ABA Code of Professional 
Responsibility, Canon 7 (1969). This includes the duty to 
seck reconsideration of adverse rulings and preservation of 
points for appeal. Sce ABA Standards Relating to the Pro- 
secution Punction and the Defense Function 164 (tent. draft 
1970); Amcrican College of Trial Lawyers, Code of Trial Con- 
Gact, Section 33{2), 43 A.B.A.J. 223 (1957). On cach of the 
occasions specifica by the court, appellant was attempting 
to fulfill these otlig2tions. Comparc Fulreader v. State, 
408 57.24 775 (Okl2. 1965). 

The first instance, tr. 5, occurred while the court was 
questioning 2a acfenZzant with respect ot his motion to defend 
himself. Appcllant interrupted: "“lyardon me, Judge. It has 
come to our attention that there are people in the hallway, 
ang ---" interrupting appellant, the court ordered, "You 
may sit down, iir. Hirschkop." Appellant then requested a 
public trial, was again told to ke seated, asked to be per- 
mitted to make a statement for the recorc, and was denied the 


opportunity to speek to the record. Since the court had pre- 


viously ruled that the public would not he admitted to the 
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courtroom until aftcr selection of the jury, appellant was 
| 


| 
here attempting to relitigate a court ruling. Nevertheless, 


L 27/ 


the prior ruling hzc been issued at a pretrial conference, 


the trial had just kcegun, and appellant's genie couched 
in respectful language. 

The summary order to be seated presents an cspecielly 
Gifficult problem for a lawyer who socks to exercise his right 
to make a record for appoal, yet recognizes his obligation not 
to address the court while seated. For this reason the failure 
to be seated at the direction of the court in these circumstences 
has been held not to constitute contempt. "[A]n attomey 
has a duty to ke on his feet when addressing the court. If 
the court orders him to ke seated and he wishes to object 
or question a witness, it would appear that he is subject to 
contempt whether he sits dowm or stands up. The appellate 
courts have resolved this problem in favor of the attorney, 
holding the court order in excess of authority.” ‘shalo, The 

| 


Lavyer's Zeal and Contempt of Court, 6 N.Y.U. Intra. L. Rev. 


27/ 
See the transcript of the Bee sie conference Ss on 
January 29, 1970, pp. 15, 24- 


In Cooper v. Superior Court, 55 Cal. 24a 291, 
(1961), a lavyer was held in contempt for re- 
sit 4om when ordered to do so. After three wecks 
of jury dcliberation in 2 homicides trial, the court called in 


the jury and began to comment on the ercdikility of certain 


writnesscs. ‘ : counsel attempted to okject to the 


court's comments, he wes orderc2 to sit down. ‘hen he re- 
fused, again trying to address the court, he tas held in con- 
tempt. Annulling the contempt order, the California Supreme 
Court pointed out thet the action of the trial judge would 
tena to erode the fundamental interest of the public in main- 
taining an independent “ar. 359 2.22 at 282; accord, Curran 
v. Superior Court, 72 Cal. App. 258, 236 “ac. 975 (1925); 
Ex parte Crenshaw, 259 £.%7. 587 (Tex. Crim. App. 1924). In 
this instance appellant did resume his seat as soon as it be- 
came apparent th2t he vould Fe unable to make his point for 
the record. 

At tr. 8-9, appellant :ms attempting to object to the 
court's questions relating to whether the defendants had legal 


training. To his objection ths court responded: “I have hcard 
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you, Mr. Hirschkop. Lct us proceed." Yet the recoré re- 
veals that the court had not previously heard such an ob 
jection. Hirschkop then sought to learn the relevance of the 
court's questions, and was told, "I will aetermine the re- 
levancy. Sit down, Mr. Hirschkop." Appellant again asked 
for an answer on relevance, was again told to sit down, and 
complied. Here appellant was attempting to challenge the 
court's apparent criterion for permitting scif representation-- 
formal legal training. His manner was respectful, although 
persistent. | 

At tr. 443, the prosecutor had completed questioning a 
witness out of the jury's presence about 2 motion picture 
film that was to be shown. Appellant requested that the film 
te shown with soundtrack, and the court denied his request. 
He then reiterated his motion, pointing out: "we may decide 
we want to use it [the soundtrack] later on ourselves." 

| 

The court again denied the request and ordered Hirschkop to 
be seated. Appellant persisted: "May If state the reason for 


my motion, your honor?" The court replied, "I think I know 
| 


what your reasons are." Appellant then renewed his request to 
| 


tbe removed from the case, and wes ordered to sit down. He 
states: "You are not allowing me to do my job as a lawyer." 
Once again he was ordered to his seat ana he complied. Al- 
though the court here issued three orders for Hirschkop to 
te seated, it is important to recognize that there were threc 
@ifferent points he was trying to make. This was not a casc 
of resistance to 2 court order, nor wes it an instance of 
obstruction. Appellant's choice was to forego valid argu- 
ments or to Gisobey thc direction to re seated. 

At tr. 455-57, appellant was cross-cxamining a witness 
out of the jury’s presence. Pollowing a question, the pro- 
secutor interrupted, saying, “If you know." Hirschkop asked 


the court to instruct the prosecutor not to address the wit- 


ness Eut to voice objection if he had one. The court said 


no such instruction was necessary, and Hirschkop objected. 
The court ordered him to continue with his examination, but 
he again sought to address the court. The court refused to 
hear him, at which point appellant said: "If you won't allow 
me to do my job, I can’t ask questions, Your Honor." The 


court responded: "All right. Sit down, Mr. Hirschkop.” 


Hirschkop complied. This episode involves neither Chace on 
nor disrespect. ! 

| 

At tr. 224, the court observed that "the performance 

| 
today has shown the wisdom of having appointed counsel to 

| 
advise and preclude a disruptive trial," whereupon appellant 
attempted to point out for the record why in his judgment self 
representation would not lead to disruption. When the court 
reminded appellant that "somebody upstairs is going to be 
reading this," Hirschkop, in apparent justification of his 
attempt to speak to the record, responded: “Let them read 
both sides." The remainder of the colloquy is somewhat un- 
clear, but the record reveals that the proceedings were neither 
interrupted nor disrupted. Under McConnell, there was no 
contempt here. 

| 

At tr. 397-98, appellant told the court that disruptive 

behavior of defendants had been caused by three marshals who 
had taken seats close to the defendants, thereby interfering 
with consultation at the defense table. The Gout keane ap- 


| 
pellant to instruct his clients not to rise during trial pro- 
| 


ceedings, and Hirschkop responded: "May I make my, point, 


Your Eonor2?" The court replicd: "You get my instructions, 
Mr. Hirschkop. I am ordering you to do this." There the 
incident enés. At this point in the trial it must have been 
apperent thet counsei were unable to control or influence the 
behavior of the defendants, who openly defied court rulings 
ana disrupted the trial. vet this passage suggests that the 
court was holding 2ppellant accountable for defendants’ con- 
net. This is an unreasonable burden. "{If] a particular 
acfondant or class of dcfenaants is known to engage in con- 
temptuous behavior, to hold their lavyers responsible for this 
conduct will make it difficult, if not impossitle, for these 


a@cfendants to obtain any counsel." Note, Controlling Lawyers 


by Bar Association: an? Courts, 5 Harv. Civil Rights- Civil 


Literties L. Rev. 201, 285 (2970). 

The only 2llcgedly contemptuous behavior which took 
place in the presence of the jury occurred at tr. 416. Ap- 
pellant, in polite and respectful language, attemptcd to re- 
cord that his' inability to cross-examine was the result of 
his clients' failure to consult with him. “then ordered to sit 


down, Hirschkop said, “Your Honor, you are not letting me 


state my difficulties." The exchange ended with the court's 

| 
response: "Your dizficulties are notcd in the record." 

| 

The foregoing incidents must be viewed in context. 

Nine obstreperous defendants sought to defend themsclves. 
then the court denied their motions, they nevertheless main- 
tained that they had "fired" their counsel, and pehaved as 
if they were frec to conduct their own defense. their refusal 
to permit appellant to speak for them placed him in an obvious 
dilemma involving irreconcilable obligations. Fidelity to 
clients' expressed demands required that he not Slo for then, 
yet the court insisted that he ke their Serena. His only 
undoubted obligation in these aifgicult circumstances was to 
preserve objections and to protect their record cor appeal. 
This he sought to do. In Sacher v. United states, 343 U.S. 
1, 9 (1952) the Supreme Court observed: 


It is the right of counsel for every litigant to 
press his claim, even if it appears far-fetched and 
untenable, to obtain the court's considered ruling. 
Full enjoyment of that right, with due allowance for 
the heat of controversy, will be protected by appel- 
late courts when infringed by trial courts. But if 
the ruling is adverse, it is not the counsel's right 
to resist it or to insult the judge-- his right is 
only respectfully to preserve his point for appeal. 


Amici submit that the exercise of this right is the essence 
of the citations in specification two of the contempt cer- 
tificate. In any event, appellant’s conduct and language 
never blocked? the judge in the performance of his judicial 


duty: indeed, it never even occasioned a rebuke from the bench. 


Snecification Three 


Specification three charges that appellant “addressed 


the court at the bench in a @erogatory and disrespectful 


28/ 2 . xe 
manner on to scparate occesions, neither of which, amici 


submit, can be! viewed as disruptive or contemptuous. 

The first instance, tr. $5-97, began with the court's 
order that all defense counsel be present at all court ses-—- 
sions “until there is some record to the contrary that your 
clients will permit you to leave." Hirschkop, inartfully 


perhaps, pointed out that several prosccutors had been present 


28 

Amici suggest that a reviewing court, confronted ‘vith 
a specification alleging improper "manner", is limited to an 
examination of the lanowage in the record, in the absence 
of any suggestion that demeanor or tone of voice were offen- 
Sive. C£. Butler v. United States, 188 F.2d 24 (D.c. Cir. 1951); 
Billeci v. United States, 18% P.2d 394 (D.c. Cir. 1950). 
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at counsel table, but no such order applied to then, Ap- 
pellant then noted his objection to sareicipating in Eench 
conferences in the absence of his clients: "I have no in- 
tention of even discussing this, Your Honor. You ican order 
me to the bench, but you can't make me take part iS the con- 
ference. I have no intention of discussing that in the ab- 
sence of these people...." If his clients did in fact insist 
upon attending bench conferences, appellant wes required to 


bring this matter to the court's attention. It is noteworthy 


| 
that the court subsequently acceded to the request that one 


defendant attend all bench conferences. (Tr. 333) 


At tr. 283-85, appellant was objecting to the court's 
failure to admit spectators to two empty rows in the courtroom, 
in view of the defendants' protests that their relatives were 
unable to gain admission to view the trial. He was also 
pointing out his obligation “to see they have a public trial." 
Hirschkop persistcd and the court said, "lease be seated," 
althougth appellant was then at the bench. “hen asked for a 
ruling, the court cnded the conference: "I will decide it in 


my own good time and my otm way." 


The question presented here is whether any of the con- 


duct citea by the court in specifications one, two and three 


obstructed trial proceedings in the sense that the judge wes 
blocked in the performance of his judicial duties. Re McConnell, 
270 U.S. 220, 236 (1962); Phelan v. Guam, 394 F.2d 293 (9th 
Cir. 1968). It may shed light on this inquiry to examine a 
case of actual obstruction. In United States Vv. Schiffer, 351 
P.2d 91 (Sth Cir. 1965), cert. denied, 384 U.S. 1003 (1956), 
an attorney repeatedly throughout the course of a six-week 
trial remarked that the trial was “a ‘drum head court martial" 
and "a star chamber proceeding"; that the court was “a tool 
of the government" and "an adjunct to the prosecutor"; and 
that the court’s rulings “smacked of Stalinism, Hitlerism, 
Mussoliniism, and all these isms." The Sixth Circuit Court 
of Appeals found that Schiffer's conduct obstructed justice 
and interfered with the court in the performance of judicial 
duties. Present in Schiffer are the following factors: 

(2) the contempt certificate contained an express finding 
that Schiffer's conduct constituted “an attempt to prevent 


by improper means the functioning of the court"; (2) Schiffer 
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not only resisted court rulings, but repeatedly insulted the 
| 


court; (2) the court during the trial admonished Schiffer 


~ 


| 
to keep his voice down and not to argue inappropriate matters 


in the presence of the jury, and warned him "that the matter 
would be taken up at a later time." 

In contrast, the contempt certificate here contains 
no hint of obstruction. Compare Parmelee transportation Co. 
v. Keeshin, Re McConnell, 29.4 F.2a 310, 314 (7th cir. 1961), 
xev'd on other grounds, 370 U.S. 230 (1962). This means that 
this Court will be asked to infer obstruction from the record, 
an inference hich the foregoing analysis snggests| is wholly 
unwarranted. Hirschkop did not resist court rulings and did 
not insult the court. His conduct never oceasionel a re- 
primand from the bench. Indeed, the court's only bonten- 
poraneous response to appellant was onc ambiguous statement 
that he was "treading close to the line," which implied that 


| 
he had not crossed whatever line the court had in mind. 


| 
In Parmelec Transportation Co. Vv. Keeshin, Re Freeman, 
292 #.2d 806 (7th Cir. 1961), the court disapproved four 
| 
specifications of contempt quite similar to those ‘involved 
| 
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here. “{TJhe test o£ contumaciousness," posited the court, 
“of words spoken curing a court proceeding is their effcct a 
contemporancously understoos by those who heard the words 


spoken in the covrtroom." The court applied this test to 


Moreover, in determining whether there has been 
any obstruction of the court's performance of its 
judicial juties, the reasonably to be cxpected re- 
2ctions of those in the courtroom to the words or 
acts under scrutiny are relevant. If there was such 
obstruction resulting from what respondent said, that 
should be ascertaincd from the record of what occur- 
read at the time. Citation for direct contempt should 
not be delayed for months. It should spring fresh 
from the allcged obstruction of the court's perfor- 
mance of its judicial duty, although adjudication and 
punishment might well avait the convenience of the 
court's business. The record suggests that the words 
used ky respondent were not considerea by the judge 
as derogatory when spoken. At that time he took no 
exception, made no protest, admonition or request 
for apology, and gave no notice of the remark. In- 
stead the judg. proceeded vith a discussion about 
the documents unjer consideration. [292 F.2d at 810] 


This is a logical holZing. Not only would contemporancous 
admonitions from the court evidence obstruction for appcl- 


late purposes, but warnings could be expected to prevent 


repetition of overzealous advocacy. Had the court here in- 


Gicated displeasure +7ith Hirschkop's conduct, it is rcason- 


s 


able to suppose that he would have modified his remarks in 
keeping with the court's cxpectations, sec eee ve. 
Municipal Court, 3] Cal. 2d 784, 192 7.2a 905, 9 (1928). 
Conversely, «when abusive conduct persists in the face of 
wernings, the appellate judgment of contempt and obstruction 
is less problematical. Compare Sacher v. United States, 342 
U.2. 1(1952). For these reasons, specificatiors one, two 
and three should be disapprovec by this Court. 


B. SPECIFICATION FOUR OF THE CONTEMPT CERTIFICATE 
IS VOID FOR WANT OF SPECIFICITY. 


Specification four charges generally that epoentens 
“engaged in disrespectful and discourteous conduct which of- 
fended the dignity and decorum of this proceeding and which 
was degrading to this tribunal," and that he "failed to ful- 
fill his obligation as an officer of this court." 

Specification four recites no facts upon which these con- 
clusions are based. Nor does it detail any situation in which 


| 
appellant allegedly failed to fulfill his obligation to the 


court. It contains no references to the transcript, but 


merely concludes: "See appropriate portions of the trial trans- 


eript." 
The contempt certificate in this case is filed pursuant 


to Fed. R. Crim. P. 42(a), which requires that "the order of 


= oo = 
contempt shall recite the facts ...." Specification four, 
which is couched in conclusory language, is therefore fatally 
defective. At best, this language re-states those charges con- 
taineac in the preceding three specifications. 
It is well settled that mere conclusions of contempt which 
ported by specific facts or citations to the record 
carry no weight, see Great Lakes Screw Corp. v. N.L-R.B., 409 
F.2d 375, 379 (7th Cir. 1969); Tauber v. Gordon, 350 F.2d 843, 
845 (3d Cir. 1965). This specification is indistinguishable 
from two specifications recently disapproved by the Seventh 
Cireuit Court of Appeals as “too general to require an answer 
oy respondent or a definitive ruling by this court." Parmelee 
Transportation Co. v. Keeshin, Re McConnell, 294 F.2d 310, 314 
(7th Cir. 1961), rev'd on other grounds, 370 U.S. 230 (1962); 
Parmelee Transportation Co. v. Keeshin, Re Freeman, 292 F.2d 
805, 809 (1961). Amici therefore urge that specification four 
be stricken. 
C. THE CONTEMPT CONVICTION MUST BE REVERSiD BECAUSE 
APPELLANT'S CONDUCT WAS NOT CONTEMPTUOUS PER SE AND 
THERE IS NO ALLEGATION OR PROOF OF CONTUMACIOUS INTENT. 
In Offut v. United States, 98 U.S. App. D.C. 69, 232 F.2d 
69 (D.C. Cir.), cert. denied, 351 U.S. 988 (Ges6) = ents Court 


discussed the necessity for a finding of contumacious intent 


297 The Offut cases are more fully discussed infra, pp. 66-67 
ana n. 407 


= Bn 


under 18 U.S. Code § 401(1)- With respect to a spectticatson 
charging an attorney with having asked prejudicial questions 
without a foundation to a witness during 2 criminal trial, the 
court said: "It may be true that a finding of contunacious 
intent is not always a prerequisite to a contempt conviction 
under 18 U.S.C. § 401(1) - - - - Buta finding of misbehavior" 
is essential . .. - Thus, when the conduct in Sun is not 
clearly blameworthy, consisting, as here, of asking witnesses 
incompetent questions, there is no contempt unless there is 
some sort of wrongful intent." 232 F.2d at 72. 

The court distinguished between a specification alleging 
"gross discourtesy to the court," which because clearly con- 
tumacious would not require a showing of intent, and trial 
advocacy, which would not constitute contempt unless accompanied 
by scienter. Since the Court never mentioned the requirement 
of obstruction in Offut, it could be suggested that the rule of 
this case did not survive Re McConnell, 370 U.S. 230 (1962), 
discussed in subsection A of this point. This is unlikely, how- 
ever, because the obstruction requirement of Section 4O01(1) did 
not originate in McConnell, and in fact dates back to Ex parte 
Hudgings , 249 U.S. 378 (1919). What is more Likely is that this 
Court recognized that a finding of "misbehavior" nay require 
wrongful intent when conduct challenged as contemptuous is not 


so obviously unrelated to trial advocacy as to evidence Wrong- 
| 


ful intent plainly. Thus, conduct, even though obstructive of 
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trial proceedings, should not constitute "misbehavior" unless 
the record permits a reasonable inference that the contemnor 


acted with contumacious intent. 


In United!States v. Schiffer, 351 U.S. 91 (6th Cir. 1965), 
30/ 


cert. denied, 384 U.S. 1003 (1966), discussed previously, the 
court found that the contemnor's remarks were not only obstruc- 
tive but also contemptuous per se. Schiffer had not only 
forcefully presented his client's claims but had repeatedly 
resistecé rulings and insulted the court. He had also been put 
notice that nis conduct was unacceptable. Compare United 
tates v. Sopher, 347 F.2d 415 (7th Cir. 1965), where an 
attorney's argument, although improper, did not provide "positive 
evidence of a Geliberate intent to pursue a course of improper 
argument or prohibited conduct,” and could not therefore support 
@ Section 401(1) conviction. 
31/ 
190 U.S. 1 (1903). 


This analysis makes very good sense because it accords with 


307° See pp. 49-50 supra. 


31/ Cammer v. United States, 223 F.2d 322, 329-30 (D.C. Cir. 
1955), rev'd on other grounds, 350 U.S. 399 (1956), is not to the 
contrary because it holds that wrongful intent is not required 
under 18 U.S. Code § 401(2) prohibiting misbehavior of court 
officers in official transactions. There are strong reasons why a 
lawyer's advocacy in court (as oppoed to mere insult and vili- 
fication) should not be criminally punished in the absence of 
intent that do not apply under Sec. 401(2). 
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fundamental principles of criminal liability, see Morissette v. 


United States, 342 U.S. 246 (1952). In the case of conduct 


| 
contemptuous per se, the act itself justifies the inference of 
| 


intent. Similarly, obstructive conduct repeated in the face of 


warnings permits a finding of contumacious intent. | But where, 
as here, the alleged misbehavior all relates to the presentation 
of legal arguments on behalf of clients and is thus not “clearly 
blameworthy," it may be that the alleged contemnor acted 
entirely in good faith, presenting forceful arguments to a judge 
who gave no indication of displeasure or disapproval. Amici 


| 
accordingly urge that this case presents an appropriate vehicle 


for re-affirming the principle set forth in Offut. | 
| 


II. THE TRIAL COURT ERRED IN INVOKING THE SUMMARY 
PROCEDURE OF FED. R. CRIM. P. 42(a) IN THE 
DISPOSITION OF APPELLANT'S CASE. 
The remaining arguments in this brief are offered on the 

assumption, arguendo, that the conduct of appellant Hirschkop, 

| 


although not obstructive of trial proceedings, may) nevertheless 
32/ 
constitute "misbehavior" under 18 U.S. Code § 401. The 
| 
32/7 The status of "mere misbehavior" as contempt was questioned 
by Mr. Justice Harlan, dissenting in Re McConnell,;| 370 U.S. 230, 
237 (1962): "I can hardly believe that the court intends its 
opinion to mean that only a physical obstruction of pending 
judicial proceedings is punishable under 18 U.S. Code § 401. 
For a court's power to punish summarily for contempt has always 
been available as a sanction against the use of abusive and in- 
sulting language in a courtroom." As the preceding argument 
makes clear, the Court's opinion in McConnell appears to mean 
exactly what Mr. Justice Harlan suspected it meant). See also 
Temple v. United States, 386 U.S. 961 (1967) (opinion of Justice 
Black, joined by Justice Douglas, dissenting from denial of 
certiorari). | 


Te 
question presented in this section relates to the propriety of 
court's invocation of Fed. R. Crim. P. 42(a), which authori- 
Summary adjudication and disposition of contempt charges 
"if the judge certifies ti he saw or heard the conduct con- 
stitutins the contempt and that it was committed in the actual 
presence of the court.” Amici submit that the use of summary 
power in this case was error, and that this Court should remand 
the proceedings for a hearing under Rule 42(b), which provides: 
& criminal contempt except as provided in sub- 
@ivision (a) of this rule shall be prosecuted 
on notice. The notice snall state the time 
ang place of hearing, allowing a reasonable time 
for the preparation of the defense... . 
rim. P. 42 adds nothing to the courts’ limited 
power to punish contempts under 18 U.S. Code § 401, but merely 
prescribes the procecure for punishment of contempts already 
committed. See Offut v- United States, 348 U.S. 11, 13-14 (1954); 


Phelan v. Guam, 394 F.2d 293, 296 (9th Cir. 1968); Carlson v. 


33/ 
United States, 209 F.2d 299, 213, 215 (1st Cir. 1954). Rule 


k2(b)'’s notice and hearing requirements simply vouchsafe basic 
elements of procedural due process in contempt proceedings. The 
Supreme Court has pointed out, in Harris v. United States, 382 
U.S. 162, 165 (1965), that "Rule 42(b) provides the normal pro- 


34/ 
2 
cedure " for the adjudication of criminal contempts. Yet 


33/ Chief Judge Magruder's opinion in Carlson was modified on 
other issues by Harris v. United States, 362 U.3. 162 (1965). 


34/ See also the dissenting opinion of Chief Justice Warren, 
joined by Justices Black, Douglas and Brennan, in Brown v. United 
States, 359 U.S. 41, 53 (1959). Brown was overruled by Harris. 
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appellant was denied these protections, although he timely re- 
quested a Rule 42(b) hearing. Amici submit that in proceeding 
summarily under Rule 42(a) the court violated appellant's right 
to due process of law and committed an abuse of discretion. 

The use of the summary contempt power has always been 
sharply limited to situations where obstructive conduct directly 
threatens the integrity of judicial proceedings. In Re Oliver, 
333 U.S. 257 (1948), a one-man judge-grand jury in Wichi gan nad 
summarily adjudicated the petitioner in contempt for giving 
false and evasive testimony during grand jury proceedings . With- 
out reaching the substantive issue whether due process would be 
violated by a contempt conviction on these facts, the Supreme 
Court held that the summary procedure violated aue process. 


Noting that due process requires that an accused be afforded 
reasonable notice, an opportunity to present a defense, and the 
right to counsel, to give testimony and to present witnesses, 
the Court identified a narrow exception to these requirements 
exemplified by Ex Parte Terry, 128 U.S. 289 (1888). In Terry, 
the contemnor had assaulted a marshal during court proceedings. 
The Court in Oliver cautioned, however, that the summary power 
is limited to those instances of conduct which constitute "tan 
open threat to the orderly procedure of the court and such a 
flagrant defiance of the person and presence of the judge before 
the public' that, if 'not instantly suppressed and punished, 


demoralization of the court's authority will follow." 333 U.S. 


v. United States, 1926, 267 U.S. 517, 
also Re McConnell, 370 U.S. 230 (1962); Ex Parte 
>» 243 U.S. 378 (1919); Toledo Newspaper Co. v. United 
18) (dissenting opinion of Holmes, J.); 
» 394 P.2a 293 (Sth Cir. 1968). 
Consistently with due process, then, Rule 42(a) must be 
cases involving conduct which seriously obstructs 
court proceedings. The Supreme Court recognized this in Harris 
v. United States, 382 U.S. 162 (1965), where a witness before a 
a jury who refused to answer questions even after having 
een ordered to answer by the court was summarily adjudicated in 
contempt under Rule 42(a). In remanding the case for proceedings 
uncer &2(b), the Court stressed that the summary power of Rule 
42(a) is reserved “for exceptional circumstances [where] .. . 
speedy punishment m=. be necessary in order to achieve 'summary 
’s dignity and authority.'" Id. at 164 
United States, supra at 534). The 
to testify, which involved no disturbance 
which had to ve immediately quelled, was not “such an open, 
serious threat to orderly procedure that instant and summary 


punishment, as distinguished from due and deliberate proce- 


dures . . . was necessary." Id. at 165. The Court therefore 


concluded: "Rule 42 (b) prescribes the 'procedural regularity' 
for all contempts in the federal regime except those unusual 


situations envisioned by Rule 42(a) where instant action is neces- 
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Sary to protect the judicial institution itself." Id. at 167; 
see also Offut v. United States, 348 U.S. 11, 14 (1954); Matusow 
v. United States, 229 F.2a 335 (5th Cir. 1956), cert. denied, 


354 U.S. 942 (1957); compare Re McConnell, 370 U.S. 230 (1962). 
These cases make clear that the summary contempt power is 
a child of necessity, and may be invoked only in exceptional 
circumstances involving courtroom disturbances which require in- 
mediate judicial action. No such necessity existed here. No- 
where in the record of proceedings in this case or fin the con- 
tempt certificate is there any intimation of obstruction. At 
only one point during the trial was appellant's conduct even re- 
marked by the judge, and then only to suggest that Hirschkop was 
"treading close to the line." Tr. 97. ! 
These facts distinguish the case of Sacher v. United States, 


343 U.S. 1 (1952), where the Supreme Court affirmed! summary con- 


tempt procedure in the case of lawyers whose conduct was char- 
acterized as “outrageous ," "abominable," and prejudicial to the 
conduct of a trial which lasted nine months. In Sather, as in 
the instant case, the judge deferred sentencing unt the con- 
clusion of the trial, but he had repeatedly warned counsel 
during the trial that their conduct was contemptuous . The Court 
pointed out: "No claim can be made that the judge avaited the 
close of the trial to pounce upon them for some offense unnoted 


at the time it occurred." Id. at 10-11. In these circumstances, 


petitioners in Sacher were not prejudiced by the delay in sen- 
| 


~ io 
tencing, because they apparently conceded that the court could 
have proceeded uncer Rule 42(a) had he acted immediately, 
Thus the only issue in Sacher was whether the 
tted power to punish summarily conduct which seriously 
pstructed a trial had expired because not exercised at the time 
of each alleged incident. See 343 U.S. at 5-7, 9-10. The main 
thrust of the argument here is that summary procedure could 
never be used on the facts presented. 
ne lack of warnings has dual significance. Warnings 
oostruction in cases where a sharp reprimand from 
to re-establish order in court. Conversely, 
lack of warnings must preclude a finding of obstruction by 
this court, even if the failure of the contempt certificate to 
allege obstruction is not considered fatal.  Parmelee Trans- 
portation Co. v. Keeshin, Re Freeman, 292 F.2d 806, 810 (7th 
Cir. 1961) Secondly, the absence of warnings makes it im- 5 
possible to determine appellant's intent. We argue ened 
thet an attorney's conduct, if not clearly obstructive or con- 
temptuous per se, must be accompanied by contumacious intent in 
order to constitute misbehavior under 18 U.S. Code § 401. Such 
intent cannot'be inferred from repetitive conduct and remarks 


as it was in Sacher where the contemnors engaged in "a course 


of conduct long-continued in the face of warnings that it was 


357 See the discussion of this case at pp. 50-51 supra. 


36/ See pp. 53-56 supra. 


bon 


regarded by the court as contemptuous.” 343 U.S. at 5. Absence 


| 
of warnings, therefore, militates conclusively against an in- 


ference of obstruction and also points up the necessity for a 
Rule 42(b) hearing at which the issue of intent conld be explored. 
Moreover, the summary disposition of this case, if not a 
denial of due reves oN amounts to an abuse of the trial 
judge's discretion. Direct contempts (those committed in the 
presence of the court) "may" be punished summarily) under Rule 
42(a), whereas the procedural regularity of Rule 42(b) is re- 
quired in all other cases. As already noted, Harris v. United 
tates, 382 U.S. 162 (1965), makes clear that Rule! 42(a) may be 
used only in very exceptional circumstances. The dissenting 
opinion of Chief Justice Warren, joined by Justices Black, 
Douglas and Brennan, in Brown v. United States, 359 U.S. 41, 53 
(1959), which was approved by the Court in Harris (which over- 
ruled Brown), points out that "Rule 42(a) covers only specific 
situations and even then the contempt procedure a not be 


summary." Id. at 53-54. Thus, Rule 42(a) involves a measure 


37/ In Fisher v. Pace, 336 U.S. 155 (1949), the Court upheld 
summary conviction of a lawyer who persisted in arguing a point 
to a jury after being ordered by the court to desist. Justice 
Murphy, in dissent, argued that the conviction violated due 
process because no obstruction of proceedings had occurred. 
Implicit in the majority opinion, however, is the conclusion that 
obstruction had occurred, and that immediate Summary action was 
necessary to preserve order. This analysis is fortified by the 
reliance of the majority in Fisher on the cases of ‘Re Oliver, 

333 U.S. 257 (1948); Cooke v. United States, 267 US. 517 (1926); 
Ex parte Hudgings, 249 U.S. 378 (1919); and Ex parte Terry, 128 
U.S. 289 (1888). 
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Giscretion which submit was abused in this case. 
contemptuous and obstructive conduct is 


unconnected with trial advocacy and does not involve asserting 


or preserving a legal point, see Re Osborne, 344 F.2d 611 (9th 


nay be argued that the record speaks for itself. 
, 2S here, each instance of challenged conduct related 
te advocacy of legal matters at trial, the line between vigorous 
advocacy end insulting conduct is hazy indeed. "{I]t is the 
f counsel for every litigant to press his claim, even if 
farfetched and untenable, to obtain the court's 
ruling.” Sacher v. United States, 343 U.S. at 9. 
that, without a hearing below, this Court has not 
information te discharge its reviewing responsibility. 
e contempt certificate, which appellant had no opportunity 
to contest or contrevert, alleges "disrespectful conduct" and 
a "disrespectful manner.” The record reveals a lawyer vigorously 
pressing legal points without warning that his conduct is being 
considered unacceptable. It is in these circumstances, amici 
submit, that the strongest case for requiring a hearing can be 
made. Why snould not appellant be given a chance to explain 
his conduct? Why should ne be denied a chance to speak to the 
question of an appropriate sentence? The discretion existed to 
provide these minimal safeguards, and the court erred in re- 
jecting procedural regularity. 


For the foregoing reasons, appellant should be afforded 


hearing at which he may exercise his right to confrontation, 


mS 


Re Murchison, 349 U.S. 133 (1955), and his basic stent to defend 


against the serious charge that has been leveled at pin. 


III. THE TRIAL COURT ERRED IN REFUSING TO REFER APHELLANT*S s 
CASL TO ANOTHSR JUDGE FOR ADJUDICATION AND DISPOSITION 


| 
Federal Rule 42(b), which provides for the disposition of 


a charge of contempt upon notice and hearing ans with usual 
| 
due process protections, requires that "if the contempt charged 


involves disrespect to or criticism of a judge, that judge is 


disqualified from presiding at the trial or hearing except with 
| 


the defendant's consent." The accused contemnor need not de- 

| 
monstrate actual or probable bias on the part of the court, 
see United States v. Temple, 349 F.24 116 (4th Cir. |1965); 

| 
very nature of the accusation is sufficient to require disqual- 
ification. This procedure safeguards the fundamental right of 
an accused to an impartial tribunal, a fasic ingredient of due 


| 
process of law, see Tumey v. Ohio, 273 U.S. 510 (1927). It 


brings to mind the admonition of Justice Black in Re Murchison, 
| 
349 U.S. 133, 136 (1955): | 


A fair trial in a fair tribunal is a basic reqhire- 
ment of due process Fairness of course requires 

an absence of actual bias in the trial of cases. 

But our system of law has always endeavored to) pre- 
vent even the prokability of unfairness. To this end 
no man can be a judge in his own case and no man is 
permitted to try cases where he has an interest in the 
outcome. That interest cannot be defined with pre- 
cision. Circumstances and relationships must ke con- 


sidered. This Court has said, however, that peveey 


procedure which would offer a possible temptation to 

the average man es a judge... not to hold the Ealance 

nice, clear and true between the state and the accused, 

@enies the latter Sue process of law." [Quoting from 

Tumey v. Ohio, supra] Such a stringent rule may some- 

times bar trial by judges who have no ectual bias and 

tho would do their very best to weigh the scales of 
justice equally between contending parties. But to 
perform its high function in the kest way "justice 

must satisfy the appearence of justice.” 

In sharp contrast, Sule 42(a), which bestows the summary 
contempt power utilized in this case, contains no disqualifi- 
cation provision, but merely authorizes summary punishment "if 
the judge certifics that he saw or heard the conduct consti- 
tuting the contempt enc that it wes committed in the actual 
prescnce of the court." This apparent contradiction is re- 
conciled ty recognition that the use of the summary contempt 


power is limited to intcrdicting Lehavior which okstructs the 


functioning of the court and demands immediate action on the 


part of the ete aa In the instant case the court, although 


proceeding summarily under Rulc 42(a), awaited the close of 
trial before notifying appellant of the contempt matter. 

Amici submit that the court was disqualified from so procecding, 
ana should have turnea the entire contcmpt mattcr over to an- 


28/ 
See the discussion at pp. 58-60 supra. 


other judge for adjudication and possible imposition of pun- 


ishment. | 


The court kelow probably acted in reliance upon Sacher v. 


: 39 
United States, 343 U.S. 1 (1952), which held that lawyer- 


contemnors, whose conduct was insulting and disrespectful to- 
ward the court, could ke punished summarily under Rule 42 (a) 
at the conclusion of trial ty the presiding judge.| Vigorous 


dissents by Justices Black, Frankfurter, and Douglas under- 


scored the personal involvement of the trial judge in the con- 


tempt proceedings and argued that another judge should have 
| 


tried the contempt issue. Sacher would arguatly be Cisposi- 
tive here on the disqualification point were it not for the 
more recent decision in Offutt v. United States, 348 U.S. 1} 
(1954), which was brought to the attention of the court below 
at the time appellant moved for Judge “ratt to disqualizy 


himself in the contempt procceding. 


In Offutt, the trial judge, procecding under Rule 42 (a) 


at the conclusion of a trial as was done in the instant case 


and in Sacher, held defense counsel in criminal contempt and 


39/ 


See the ciscussion of Sacher at pp. 60-61 supra. 


sentenced him to serve ten days. This Court of Appeals af- 


firmed the conviction, although it reduced the sentcnce to 
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forty-eight Hoare The Supreme Court, in the exercise of 


its supervisory power over the lower federal courts, limited 
its holding in Sacher, and reversed for trial before a different 
judge. The Court pointed out that the Offutt judge, during 
the trial at which the alleged contempts had occurred, had 
made hostile comments to counsel, displayed bias, and in short 
had become “personally embroiled” tvith the contemnor. In these 
circumstances the Supreme Court decided that a trial judge 
should not sit “in judgment upon misconduct of counsel where the 
contempt charged is entangled with the judge's personal feel- 
ing against the layer." 348 U.S. at 14. 

Amici submit that the rule of Offutt must control decision 


als 
here. ‘“hatever the continuing vitality of Sacher” with 


20/ 

208 F.2d 842 (D.C. Cir. 1953). For subsequent history of 
this case, sce Cfiutt v. United States, 232 P.2d 69 (D.C. Cir.), 
cert. denied, 35] U.S. 988, rehearing denied, 352 U.S. 860 (1956); 
Offutt +. United States, 247 7.2d 88 (D.c. Cir.), cert. denied, 
255 U.S. 856 (3957). In the latter appeal, this Court reduced 
Offutt's sentence to six hours imprisonment. 


41, 
It is arguable that Offutt overruled Sacher sub silentio on 
this point. The dissents in Sacher make it clear that the trial 
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respect to disqualification of the trial judge, its holding on 
this point is limited in federal courts to cases wtlere no per- 
sonal involvement on the part of the trial judge appears in 
the record. United States v. Combs, 390 F.2d “25 (6th Cir. 
1968); _Kasson v. Hughes, 390 F.2d 183 (3rd Cir. 1968) ; United 
| 

States v. Bradt, 29% 7.24 879 (Sth Cir. 1961) 424 ‘The instant 
record contains evidence of the personal involvement of Judge 
tratt in the conduct later denounced by him as contumacious. 


For example, throughout the trial appellant Hirschkop's ob— 


jections to various procedures were met with immediate orders 


; | 
to sit dow. The first instance occurred within minutes of the 


commencement of trial, out of the presence of the jury. Ap- 


pellant Hirschkop interrupted the court's examination of one 


41 cont'd/ 


judge there was personally involved in the contuma- 
cious conduct. See the discussion of these cases in United 
States v. Bradt, 294 F.2d 879 (6th Cir. 1961). 


Ungar v. Sarafite, 375 U.S. 575 (1964), it not! to the con- 
trary. There a witncss in a state criminal trial improperly 
refused to testify, and commented insultingly on the court's 
ruling that he must testify. Rejecting a disqualification ar- 
gument, the Court emphasized that the conduct of the contemnor 
@id not constitute a personal attack on the judge,/ and the judge 
did not become personally involved. Under these ciircumstances 
due process did not require disqualification. The; Court's 
supervisory authority was of course not involved. 


of the defendants: 


MR. EIRSCHRO?: Pardon me, judge. It has come to our 
attention! that there are people in the hallway, and-- 


THE COURT: You mey sit down, Hr. Hirschkop.--/ 

sort of entagonism ‘vas not manifestcd toward other counsel 
in the case. 

Another instance of alleged contemptuous conduct con- 
cerned appellant’s motion for the court to recuse itself where- 
in appellant asserted thet the court hed improperly prejudged 
most of the questions in the case. Tr. 83-87 . This in it- 
sclf would require disqualification on the contempt charge in 
@ Rule £2{(b) proceeding. The potential for kias inherent in 
this situation is illustrated ky cases where disqualification 


rulings in contempt proceedings were predicated upon courts’ 


responses to previous motions to recuse, see Cooke v. United 


4:3 

Tr. S. The court may have treated this interruption as 
an attempt to rclitigate a matter ruled on at the pretrial con- 
ference, specifically, that the public would not te admitted 
to the courtroom until after voir dire cxamination and sclec- 
tion of the jury. MNcverthcless, the order to sit Jown ‘as 
Given kefore the sutstance of the okjection had keen articu- 
lated. In any event, the peremptory ordcr to sit dcwn was 
used almost exclusively with appellant, notwithstanding objec- 
tions’ by aSsdéclate counsel to.matters previously ruled upon. 
See, e.g., tr. 442-43, 446-48, 445, 460. 
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States, 267 U.S. 517 (1925); United States v. Com’ s. supra; 


United States v. Bradt, supra; Ponder v. Davis, = N.C. 699, 


65 S.B.2d 356 (1951). 


Important evidence of personal involvement is provided 
| 
by the court's accusation to the effect that appellant haa 
| 
made numerous misrepresentations to the court during the trial. 


| 
Much difficulty was occasioned kelow by the defendants' con- 
| 
| 
tinuing assertion of the right to represent themselves in the 
| 


face of a court ruling that they must ke represented by appel- 


| 
lant and associate counsel. Defendants frequently addressed 


the court themselves and sought to conduct examination of wit- 


nesses. They also refused to consult with counsel about the 
issues in the case, a situation which was repeatedly pointed 
out to the court by appellant in justification of his inability 
to cxamine witnesses, Near the end of the trial the court said 


i 
to appellant: | 
| 
| 
Listen, Mr. Hirschkop, let's not play ducks and drakes 
on this... . Your public posture in the courtroom is 
one of not having anything to do with (the defendants], 
yet at the same time you are - and I hope you are - 
conferring with them... . So we are just kidding our- 
selves when we talk about not being akle to CORES with 
the defendants, [Tr. 604] 
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Im context, these words constitute a direct accusation or 


dcceit and misreprescntation. 


- 
2X. final display of personal involvement was Judge Pratt's 


complaint, filed with the Committce on Admissions and Grievances 
of the United States District Court for the District of Colum 
ta 
2, 1970, the day following the summary 
contempt proceeding here appcal<ed from. This Court may notice 
that Judge Fratt’s complaint provided the impetus for the in- 
itiation of disciplinary procccdings against app<¢llant. 

Phis record of personal involvement calls for application 
of the Offutt rule. It is at lcast as strong a case for dis- 
qualification as was prescntcd in United States v. Bradt, 294 
P.23 879 (Sth Cir. 1961), which was an appeal from a Rule 42 (a) 
summary contempt proceeding kascd upon conduct of the alleged 
contcmnor, 2 lawycr, at 2 hearing held to dctcrmine his motion 
AL f 

This court can take judicial notice of the proceedings 
of the Committee on Acmissions and Gricvanccs, especially 
where thos<c proccedings 2re relatcd to the instant appeal. 

See Beara ve. Bennett, 72 U.S. App. D.C. 269, 134 F.2d 578 
{3920}; cf. Butlicr v. Zaton, 1423 U.S. 270 (3891); Pletcher v. 


Bryan, 175 7.24 736 (4th Cir. 1949); Kitheart v. Metropolitan 
Life Ins. Co., 88 7.2 407 (8th Cir. 1937). 


Sin = 


| 
that the judge disqualify himsclf in a pending civil action. 


| 
At the hearing the judge had accepted the allcgations in ap- 
pellant's affidavit of bias as truc, as he wes required to do 


under local law, After denying the motion to recuse, however, 


the court gratuitously kegan to point out that a number of 


| 
the allcgations were unfounded. The appellant then walked out 
| 


of the courtroom in violation of a court order that he remain 
and notwithstanding a warning that he would be in contempt 

if he dcparted. The Court of Appcals for the sixth Circuit 
recognized that the contempt proceéding presented "no pressing 
demand that [it] be heard and dispos<d of immediately," and 
held that the controversy "included mattcrs of a parsonal 
nature to the judge which, under the particular circumstances 
make it advisable that the rule in the Cooke and oftutt cases, 
rather than the rule in the Sacher case, be applica 

P.2d at 885. Accord: United States v. Combs, 390 

(Sth Cir. 1968); Kasson v. Hughes, 290 F.2d 183 

in re Henry, 359 Mich. 3°7, 119 N.°.24 671 (1952); 

Davis, 223 N.c. $99, 65 S.z (1951); compare Nilve v. 
United States, 352 U.S. 285 (1957) (dissenting opinion of 


Black, J.). 


It is further submittcd by amici that in a doubtful case 


the rule of Offer. shoula apply. This is so because the sum- 


mary contempt proceeding, wherein the functions of accuser, 
prosecutor ane judge arc combined in one man, is pregnant with 
potcntial for bias, as recognized by the Supreme Court in 


States, 267 U.S. 517 (1925). Ome commentator 


complaints about the summariness of con- 
tempt procedures, the argument against having an in- 
sulted or at lcest interested judge preside over the 
proceedings which adcjudge and punish the misconduct re- 
gqgeires the least support. Its moral and rceasonaklo 
sense should not Fe open to legal distinction. Con- 
tcmpt is the only instance where such an anomalous 
practice occurs, though there is less reason there 
then in any other casc. [R. Goldfark, The Contcmpt 
Power 257 (1962)]} 


hoercever, the result sought here avoids the appearance of 
bias and hence contrizutces to public confidence in the courts. 
“iTJo perform its high function," Justice Black reminds us, 
“justice mst setisfy the apocarance of justice." Re Murchison, 
3€ (1955); sec also Cornish v. United States, 
Por these reasons, appellant's 


ease should be remanded for trial kcfor: another judge. 


THIS COURT, IN THs EXERCISE 

SHOULD RUMAND THIS CAS= FOR A EGQARING BETORS A | DIFFERENT 

JUDGE AT “HICH AFTSLLANT MAY DEPEND AGAINST TH CONTEMST 

CHARGZS BROUGHT AGAINST Hii. 

The two preceding arguments Gemonstrat<s that appellant's 
easc should bc remandcd for a Rule 42(b) hearing before a 
aifferent judge. Amici further urge that, to the extent these 
arguments do not compel mule 42(b) procedure in the adjudi- 
cation of the instant contempt charge, this Court shoul ex- 
ercise its supervisory power over the administration of 
criminal justice in the District of Columbie==/ to require 
such procedural regularity at lcast in ell cases ee con- 
tewpt charges against lawyers grow out of courtroom advocacy. 
Amici recognize that the conduct of a lawyer in court may so 


obstruct and disrupt trial proceedings as to justify, even 


require, summary action to preserve ordcr. But when, as here, 


the alleged contcmptuous behavior occurs in the course of pres- 


sing clicnts' legitimate claims and the integrity of current 


proceedings is not threatened to the extent that instant vin- 
| 
sce Griffin v. United Statcs, 256 U.S. 704, 712 (1949); 
Fisher v. United States, 328 U.S. 463, 276 (1946);|Jones v. United 
States, 119 U.S. App. D.C. 284, 342 F.2d 862 (1964); Ricks v. 
Unites States, 118 U.S. App. D.C. 216, 334 F.2d 964 (1964). 
| 


fication of judicial authority bccomes necessary, summary 
adjudication and punishment are unnecessarily harsh and po- 
tentially unfair and should be disallowed. 

The record in this case evidences the wisdom of the rule 
sought. Assuming, arguendo, that som: of the specifications 
in the contempt certificate constitute misbehavior under 18 

S. Code § 401, the 2ll-important question of contumacious 


intent is umansvcred. “hether or not such intent is required 


7 - : 
for conviction, 2°/ it cannot ke douktcd that cvidence relating 


to intent is crucial to an intelligent sentencing decision. 
Yet the court below could only speculate as to appellant's 
intent, since cach instance of questioned conduct wes direct- 
ly rclatcd to trial aivocacy. 

Other aspects of the trial during which appcllant was 
said to have "failed to fulfill his obligation as an officer 
of this Court;') point up dramatically the essential unfair- 
ness of the contempt proceeding. Appellant was ordered to re=- 
present clients who renounced his representation and apparently 


refused to consult with him. They pointcd out that they re- 


46 
Sce pp. 53-56 superar: 
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fused to allow him to spcak for them. Thcy also repeatcdly 
* - : : | =_ 
addressed the court and jury themselves in violation of court 
| 


rulings that they communicate only through counsel. In 


these circumstanccs, appellant sought leave to withfraw as 
| 
counsel on sevcral occasions, but his motions were @cniced by 


the court, notwithstanding the prcscnee of tio associate 
| 
counsel representing the seme clicnts. “hy were appellant's 
| 
| 
motions to be excuses acnica? The conclusion is almost in- 
| 
escapable that appellant's continued presence wes thought 
necessary or desirable to maintain a measure of con 
obstreperous dcfendants and thereby to preserve ord 
r=) | 
minimize disruption.— Sec Note, Controlling Lawyers by Bar 


| 
Associations and Courts, 5 Earv. Civil Rights - Civil Libertics 
| 


L. Rev. 301, 285 n. 207 (1970). This is an excccdin aift- 


ficult situation for a trial advocate, one in which his ob- 


ligations to court and to clicnts are anything but clear. 


Appellant attempted to asscrt the defendants" rights, bet 


pointed out for the record that his clicnts refused to con- 


sult him. The court said it did not kclieve appellant on this 


A7/ | 
This is borne out by the court’s remarks at tr. | 
252 


34, 223, 


— iio 
point. Tr. 604-05. Since the @efengants represented by ap- 
pellant disrupted the trial from time to time, this statcment 
ty the court carricd ominous overtones. Had appellant and 
his clients, in the course of consultation, evolved a common 
trial strategy? Or was appellant truthful when he represented 
to the court that he wes unakle to consult? Did appcllant 
counsel his clicnts to commit disruptive acts, or did he at- 
kempt to restrain them? No contempt conviction should be al- 
lowed to become final with questions such as these unanswered. 

Such questions, however, recur in cases of this sort. 

Cases involving political issucs and politically motivated de- 
gendants are being tried every day in the criminal courts. So 
long as citizcns continuc to oxercisc thcir right to petition 

e £ederal government for redress of grievances, it can ke 
confi3ently predicted that large numbers of these cascs will 


be trie? in the District of Columbiz courts. In this context 


it sccas appropriat= for this Court to cxamine the chilling 


effect of the summary contempt powcr on the advocacy of un- 
popular or difficult causes. The possibility of dcftrred re-- 
txYibation for aspects of advocacy, without.dpportunity to ex- 


plezm oz: defond:conduot unnoted at the time of occurrence, if 
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sustaincd by this Court, will pose a threat to every lawyer 
otherwise willing to cngage in unpopular or aifficult liti- 
gation. Amici submit that the likely cffcct on precious 


Sixth Amcnément rights of accuscd persons is too great a 


price to pay for the convenience of summary procedures. 
| 
Justice Black recognized the @angor: 


"{The summary contempt] procedur: constitutes an over- 

hanging mcnace to the sccurity of evcry courtroom 

advocate in America. The menace is most ominous for 

lawyers who are ofscure, unpopular or defenders of un- 

popular persons or unorthodox causes. 342 U.S. at 18. 
| 


See also Downs & Goldman, The Obligation of Lawyers to Re- 
present Unpopular Defcndants, 9 Howard L.J. 49 (1963) . 
| 


It is cqually important to recognize that, as in Harris, 
the use of the summary power was wholly unnecessary in this 
| 


ase. The failure of the trial judge to warn appellant that 


his conduct was considered unacceptable compels the conclusion 


that the integrity of the trial proceedings was never threaten- 


ed by conduct that would warrant summary action. Therefore, 
| 


the justification for dispensing with fundamental due process 
| 
guarantces is absent. Likowise, the potential for bias and 


untairness inherent in the accuser-prosccutor-judge model al- 


| 
lowable under Rule i2(a) is not offSet by any need for a merger 
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ef functions when 2cjudication and punishment are deferred 
until the conclusion of trial. For these reasons, this Court 
should require procedural regularity in all cases of this sort. 

“ith respect to disqualification of the trial judge, the 
present gvidclines undcr Rule 42(a) are unvorkable and un- 
realistic. The appcllate search for personal involvement on 
the part of the court results in disqualification only of 
those trial judgcs who bccome angered and who lack the ability 
to control outvar2 manifestations of thcir anger. The per- 
son2l umbroilment” test therefore fails to reach those judges 
who find themselves able to mask anger and pique with out- 
wardcquaninity. This is not to suggest that judges, includ- 
ing the court below, :»uld ect in bat faith, but only that they 
are human end fallibl<e. This recognition underlics the rc- 
quirement of Rule 426) that disqualification occur whenever 
the charge involves "Zisrespect to or criticism of a judge." 

This case priescnts an appropriate vchicle for the cx- 


ercise of the Court's supervisory power. In the recent case 


of Herris v. United Statics, P.22 (D.C. Cir., No. 21,511, 


March 18, 1970), this Court us<d its supervisory power to rc- 


gulate the production of grand jury testimony of government 
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witnesses in criminal trials, although the Supreme Court had 
recently spoken to the subject in Dennis v. unite istates, 
384 U.S. 855 (1965). In adopting a more liberal rule than 
requircd by Dennis or followed in other federal jurisdictions, 


this Court "recognized the appropriateness of onc yule for 
| 


the District an@ another for other jurisdictions so far as 


they are subjéct to federal law." Jones v. United States, 


119 U.S. App. D.C. 28%, 289, 342 F.2d 863, 868 (1964). Th 


| 
reason for such a pronouncement was furnished by the late Henry 
Edgerton: "The Courts of the District of Columbia should not 


content themselves with enforcing the minimum standards which 


the Constitution rcquires. Thcy should also set for the Nation 


an example of respect for the rights of citizens." Jones v. 
| 
United States, 119 U.S. App. D.C. at 289, 342 F.2d at 868. 


CONCLUS ION 


If our contcntion in point I is correct, this’ court should 
reverse with dircctions to vacatc the judgment of contempt. 

If our contention in point II is correct this court should 
reverse and remand for a proper hearing pursuant to Fed, R. 


Crim. 2. 42(b). 
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If our contentions in points III or IV-are correct, this Court 
shoulé reverse and remand for a hearing pursuant to Fed. R. 

- 42 > ore a diffcrent judge. 


Respectfully submitted, 


Addison M. Bowman 


Vee 


Alan “7. Schefli 


Amici Curiac 
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BRIEF OF AMICI CURIAE ON BEHALF OF 
APPELLANT HIRSCHKOP 


The undersigned amici curi2e are all members of the bar 


of the District of Columbia. We appear in the trial and appel- 


late courts of the District, as well as in other courts in the 
United States. 

In submitting this brief, we do not impugn in any way 
the Court below. Admittedly, this was a difficult case to try. 
Nor do we seek to excuse utterances made by appellant which 
might have been put differently on calm reflection if he had 
not been laboring in the same difficult situation. 

We submit this brief because of our concern over the im- 


plications of this case for the independence of the bar as a 
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whole. We believe that an independent bar -- like an indepen- 
| 
dent judiciary -- is one of the foundations of a free society. 
As the Supreme Court has said: 
| 
"It is also important to society and the bar 
that lawyers be unintimidated -- free to | 
think, speak and act as members of an Inde- | 


pendent Bar." Konigsberg v. State Bar, 353 
U.S. 252, 283 (1957). 


We further believe that the principle of an independent 
bar requires that lawyers have "breathing space” in which to 


perform their professional duties in the courtroom. Cf. 


NAACP v. Button, 371 U.S. 415, 433 (1963). As the Supreme 


Court has recognized in analogous circumstances: 


"The threat of sanctions may deter their exer- 
cise almost as potently as the actual appli- 
cation of sanctions."" 371 U.S. at 433. 


Trial advocacy should not be a hazardous occupation 


for lawyers, accompanied by undue risks of conviction, im- 


prisonment, professional discipline and disruption of liveli- 


hood. The application of the summary contempt power to 

ral fll 
punish a lawyer for his statements in the trial of/a case 
has potentially serious consequences for the independence of 


the bar and the proper representation of clients. 


= Sc 


This brief is not directed to whether appellant's con- 
duct in the trial at issue was contemptuous. We wish rather 
to direct this Court's attention to certain general consider- 
ations which are significant to the bar in performing its 
role in the administration of justice. We urge this Court 
in deciding this case to accord due weight to the public in- 
terest in encouraging lawyers in the representation of 
unpopular clients and controversial causes; in preserving 
the right and duty of lawyers to represent clients with zeal 
in the rough and tumble of litigation; in protecting lawyers 
in the assertion of all rights accorded their clients by law; 
and in according to lawyers charged with contempt essential 
procedural safeguards. Protection of these rights of lawyers 
is indispensable to the independence of the bar, the proper 
conduct of litigation, and the implementation of the guaran- 
tee of effective assistance of counsel. 

First, we are concerned about the effect of the present 


case upon the willingness and effectiveness of lawyers in pro- 


viding representation in controversial cases and to unpopular 


clients. 


shes 


Some of the proudest moments in the history of the Anglo- 
| 


American bar have been occasioned by the readiness of lawyers 


to perform their professional duties without regard |to the un- 
| 


popularity of the cause or client they represented. 


As the American Bar Association has stated: | 
| 
"History is replete with instances of distin+ 
guished and sacrificial services by lawyers who 
have represented unpopular clients and causes." 
ABA Code of Professional Responsibility, 


EC 2-27. 

Lawyers have unhesitatingly risked public obloquy and 
even personal harm in the defense of unpopular clients and 
causes. See, e.g., Jaworski, The Unpopular Cause, 47 A.B.A.J. 
714 (1961). The tradition of such representation in this 
country is longstanding. See ABA Project on Standards for 
Criminal Justice, The Prosecution Function and the Defense 


Function, p. 189 (Tent. draft 1970); Medina, Courace and Inde- 


SEE 


pendence at the Bar, 25 Ohio Bar Journal 381 (1952), re- 
| 


printed in Virtue, Judge Medina Speaks 49-50 (1954). 
We do net presume to state that the defense of the so- 
| 
called "D.C. Nine' in the present case belongs in that dis- 


tinguished tradition. Only history can make such a judgment 
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with finality. But this is a tumultuous period of our national 
life, and any lawyer may be called upon at any time to perform 
the role of representing the unpopular that so many of our 
predecessors have discharged with honor and distinction. 

The Report on Professional Responsibility, approved by 
the House of Delegates of the American Bar Association, states: 


“One of the highest services the lawyer can render 
to society is to appear in court on behalf of cli- 
ents whose causes are in disfavor with the general 
public.” 44 A.B.A.J. 1159, 1216 (1958); see also 
45 A.B.A.J. 416 (1959). 


Indeed, it is the professional obligation of counsel not 
to shrink from such cases even though his representation may 
involve him in conflict with judges or public opinion. As the 
new ABA Code of Professional Responsibility states: 


"Regardless of his personal feelings, a lawyer 
should not decline representation because a 
client or a cause is unpopular or community 
reaction is adverse. The personal preference 
of a lawyer to avoid adversary alignment 
against _juczes, other lawyers, public offi- 
Cials, or influential members of the community 
does not justify his rejection of tendered em- 
ployment." ABA Code of Professional Responsi- 
bility, EC 2-27, EC 2-28. (emphasis supp lied) 


We do not wish to see lawyers deterred in any way from 


undertaking and carrying out such representation. To the degree 
that vigorous representation of clients places a lawyer's liberty 


or livelihood in peril, he cannot perform his professional 
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obligations properly. To this extent, his ability to fulfill hin- 
| 
| 

self as a lawyer will be impaired, the effectiveness and useful- 


ness of the bar will be diminished, and the constitutional right 
| 


to the assistance of counsel will be jeopardized. 
Second, the standards of the legal profession and the 


legitimate interests of clients require that trial counsel be 
| 


permitted to engage in zealous and aggressive advocacy. This is 
true in any case, civil or criminal, whatever the cause or cli- 
ents. It is essential to the adversary system of justice to 
which this country has committed itself. 

The duty of zealous representation is explicitly recog= 

| 

nized in the new ABA Code of Professional Responsibility: 

“An adversary presentation counters the natural 


human tendency to judge too swiftly in terms of 
the familiar that which is not yet fully known; 
the advocate, by his zealous preparation and 
presentation of facts and law, enables the tri- 
bunal to come to the hearing with an open and 
neutral mind and to render impartial judgments. 
The duty of a lawyer to his client and his duty 
to the legal system are the same: to represent 


his client zealously within the bounds of the 
law." EC 7-19. (emphasis supplied) 


5 | 
This duty of zealous representation is at its maximum im- 
portance in a criminal trial, where life or liberty depend on 
| 
the successful functioning of the adversary. system. The ABA's 


Advisory Committee on the Prosecution and Defense Functions, of 


a 


which Chief Justice Burger was Chairman, has recognized that the 

duty of zealous representation in such a case may regrettably but 
inevitably bring a defense lawyer into conflict with the trial 
udge. The Committee states: 


"The protection of his client's rights may require 
that the lawyer resist the wishes of the judge on 
some matters, and though his resistance should 
never lead him to act disrespectfully, it mav re- 
quire him to evpear unvieiding and uncooperative 
at times. In so doing, he does not contradict his 
utv to the administration of justice but fulfills 
his function within the adversary system. The ad- 
verSary system requires his presence and his 
zealous professional advocacy just as it requires 
the presence and zealous advocacy of the prose- 
cuter and the constant neutrality of the judge." 
A.B.A. Project on Standards for Criminal Justice, 
Standard Relating to the Prosecutioa Function and 
the Defense Function, p. 173 (Tent. Draft 1970). 
(emphasis supplied) 


This is not to say that trial counsel has the right to 
interfere with the conduct of a judicial proceeding, to abuse 
a judge, a witness or anyone else, to direct obscenity at the 
court, or to engege in other misbehavior actually obstructing 
the administration of justice. 

Extreme care, however, must be taken to differentiate 
misconduct from zealous and aggressive advocacy, even if such 


advocacy is sometimes offensive to judicial sensibilities. Law- 


yers' personalities and styles of trying cases differ. In the 
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rough and tumble of litigation, statements are sometimes made 


which would be better left unsaid. We recognize that another 


lawyer might have conducted himself in a manner less likely 
| 
to generate dispute with the court. But the standards of the 


| 
profession and the interests of appellant's clients permitted 
him, indeed required him, to insist upon their rights with 
zeal. Some margin for possibly excessive zeal should be 


allowed. 

Third, we are also concerned by the fact that the 
Court below based appellant's conviction in part upon state- 
ments made in the course of arguing a motion to the District 
Judge to recuse himself because of alleged prejudgment of the 
; BY | 
issues. 

We are not contending that the motion itself was well 
founded. But we believe that imposition of a contempt sanction 


on this ground may unduly burden and penalize the legal right 


to make a motion for recusal. No lawyer files such a motion 
| 


1/ We have set forth the text of the contempt proceedings as 
Appendix A to this Brief. The motion to recuse is set forth as 
Appendix B. 
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lightly or without realizing that it may engender hostility in 
the judge to whom it is made. The decision to make a recusal 
motion is disagreeable to all concerned. 

Nevertheless, Federal law gives the right to file such 
a motion in any case, civil or criminal. The law further re- 
quires that any such motion must be supported by a statement 
of "the facts and the reasons for the belief that bias or 


prejudice exists." 28 U.S.C. § 144. We are persuaded that 


appellant's statements in support of the motion to recuse, 


however inaptly phrased, were protected by the statutory man- 
date that facts and reasons for the claim of prejudice must be 
stated. Imposition of a contempt conviction on the basis of 
such statements places a lawyer in an untenable position by 
punishing him for what the law requires him to do. 

Any lawyer could find himself in the dilemma created by 
such an application of the contempt power. It would be most 
unfortunate if a lawyer felt impelled to sacrifice or water 
down the legal rights of his clients in order to protect him- 
self. 

Moreover, the Supreme Court has held that the right to 


support a recusal motion by appropriate statements of facts 


-10- 


| 
and reasons for the allegation of prejudgment is required by the 
constitutional principle of due process of law. In| reversing 
the contempt conviction of two attorneys based on allegations of 
| 


bias against a judge in Holt v. Virginia, 381 U.S. 131, 136-37 


(1965), the Court said: 


"The right to be heard must necessarily embody a 
right to file motions and pleadings essential to 
present claims and raise relevant issues. a) 5 7 
motions for a change of venue to escape a biased 
tribunal raise constitutional issues both rele- 
vant and essential. .. . if the charges were 
'insulting' it was inherent in the issue of bias 
raised, an issue which we have seen had to be 
raised, according to the charges, to escape the 
probability of a constitutionally unfair trial." 


We think that lawyers should not be placed in personal 


jeopardy for attempting, in accordance with applicable law, to 


safeguard their clients' rights. 


Finally, we are also concerned by the procedures employed 


2 | 
in such cases. We regard the procedures as of utmost im- 
& P 
portance. Justice Frankfurter's famous statement is relevant 


here: 


——————— 
2/7 See Appendix A to this Brief. 


— leh 


“The history of American freedom is, in no small 

measure, the history of procedure." Malinski v. 

New York, 324 U.S. 401, 414 (1945) (concurring 

opinion). 

The rights to trial by an impartial tribunal, fair notice 
of the charges, and an opportunity to be heard fully and effec- 
tively by counsel before judgment and sentence are passed are 
fundamental to due process of law. Summary contempt procedures 
must be evaluated in terms of their conformity to these princi- 
ples. 

There are occasions when judges are called upon to decide 
questions in which they may have a degree of personal involve- 
ment. It would be unduly disruptive of the administration of 
justice if every motion for recusal or for transfer of venue be- 
cause of alleged prejudgment had to be decided by another judge. 
And we recognize that there are occasions when a judge must be 
empowered to deal himself, on the spot, with conduct obstructing 
the administration of justice. 


When the necessity for such immediate action does not 


exist, however, it is only seemly and appropriate to allow another 


judge to decide the merits of a controversy in which the trial 


judge has become embroiled. In Offutt v. United States, 347 U.S. 
11, 14 (1954), the Supreme Court observed that a judge should not 


Sit in judgment upon misconduct of counsel: 
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“where the contempt charged is entangled with 
the judge's personal feelings against the law- 
yer." 


The Supreme Court has emphasized that: 


| 

"a fair trial in a fair tribunal is a basic 
requirement of due process. Fairness of course 
requires an absence of actual bias in the trial 
of cases. But our system of law has always en- 
deavored to prevent even the probability of 
unfairness. To this end no man can be a judge 
in his own case and no man is permitted to try 
cases where he has an interest in the outcome. 
. . .' In re Murchison, 349 U.S. 133, 136 
(1955). 


This principle has particular applicability to contempt 


cases. In Murchison the Court held that a contempt allegedly 
committed before a judge sitting as a “one man grand jury" 
could not constitutionally be tried by the judge himself be- 


cause of his participation in the decision to prefer the 


charge. The Court said: 


"Having been a part of that process a judge 
cannot be, in the very nature of things, wholly 
disinterested in the conviction or acquittal of 
those accused. While he would not likely have 
all the zeal of a prosecutor, it can certainly 
not be said that he would have none of that! zeal. 
Fair trials are too important a part of our 
free society to let prosecuting judges be trial 
judges of the charges they prefer." Id. at 137. 


ae 


Motions to recuse, such as that made in the present 
case, almost inevitably create hostility between counsel 
Trials of controversial defendants and causes 
frequently lead to incidents in which tempers flare and 
sensibilities are wounded. Considerations of fairness coun- 
sel against the trial judge sitting in judgment on counsel 
in such a situation. 

Moreover, conviction and sentence for contempt 
should not be imposed without according the defendant and 
his counsel a reasonable opportunity in which to present 
a defense and'be heard. In this case a delay of only two 
days for this purpose was requested by appellant's counsel, 
but was denied. Conviction and sentence were imposed 
summarily. Appellant was not accorded the right of allo- 
cution before sentence, which is provided for by Rule 
32(a) (1) of the Federal Rules of Criminal Procedure. We 


fear that validation of such procedures may have an in- 


timidating effect on the trial bar. 
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CONCLUSION | 
| 


We believe that reversal of appellant's conviction and 
| 
sentence in this case will best serve the interests of justice. 


Respectfully submitted, 
Albert E. Arent 
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APPENDIX A 


THE COURT: Mr. Hirschkop, will you step forward. 

Mr. Hirschkep, I am citing you for contempt, and I am di- 
recting you to' show up at 3:00 o'clock tomorrow afternoon to 
receive the certificate of contempt, and you may wish to bring 


counsel with you. 


MR. HIRSCHKOP: May I ask based on what actions I am be- 


ing cited for contempt? 
THE COURT: You will find out at 3:00 o'clock tomorrow 
“when you receive the certificate. 

MR. HIRSCHKOP: Will I be tried tomorrow? 

THE COURT: You won't be tried, you will be found guilty 
of contempt. I am finding you guilty of contempt, and I will 
tell you tomorrow what the certificate says. I will give you 
a copy of it, and I will tell you what the sentence will be. 

MR. HIRSCHKOP: Your Honor, may I request that I have an 
opportunity to apply for a jury trial on the contempt charge? 

THE COURT: Not on this one, Mr. Hirschkop. 

We will stand recessed until further call. 

(Whereupon, at 4:54 p.m., the trial was concluded, and 


the Court adjourned until Wednesday morning, February 11, 1970.) 


(Transcript of Proceedings of February 10, 1970, pp. 840-841) 


February 11, 1970 


PROCEEDINGS 


THE COURT: Mr. Hirschkop, will you step to the podium. 

MR. REIN: My name is David Rein. I would like now to 
enter my appearance on behalf of Mr. Hirschkop. 

I wonder if I may address the Court on this matter 
very briefly? 


THE COURT: We will hear you, Mr. Rein. 


MR. REIN: Your Honor, as you know, I was just retained 
| 
| 


by Mr. Hirschkop yesterday, late yesterday evening, and I have 


| 
not had an opportunity to examine the transcript of the record 
| 
from which arises the present proceeding. 
I have had an opportunity, however, to do a little re- 


| 
search, and I would like to bring to Your Honor's attention two 
| 


Supreme Court cases which, I think, have some bearing on the 


procedure to be followed here. 


| 
I would like to bring to Your Honor's attention first 
the case of Offutt v. United States. 


THE COURT: I am familiar with it. You don't have to 


refer to it. 
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MR. REIN: Well, I would like to request, under the princi- 
ple of Offutt v. the United States, that this matter be referred 
to another judge for consideration. 

THE COURT: I will deny such a motion. 

MR. REIN: I would like, secondly, Your Honor, to suggest 
that in any event, as the cases of Offutt v. the United States 
and Harris v. the United States, which is 382 U.S. 162, both in- 
dicate, Rule 42(a) should be reserved for only extraordinary cir- 
cumstances; and where the circumstances permit, there should be 
an opportunity for a full hearing. 

I think that since the trial which was the occasion for 
the proceeding before Your Honor, this proceeding here concern- 
ing Mr. Hirschkop, has concluded, there seems to be no longer 
any need for any speedy disposition of this matter. 

I think, in the interests of justice, it would be best to 
set this matter down and give me an opportunity to examine the 
record, to make argument before Your Honor on the basis of the 


merits of this matter. I am not in a position to do that now. 


And to give me an opportunity to discuss with Mr. Hirschkop the 


matters that Your Honor cites as contempt; to give him an 


opportunity to make an explanation, or at least some statement. 
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I would ask that, as a minimum, the case be set down for hearing 


two days from now, be set down on Friday. If Your) Honor gives a 


statement of what Your Honor cites as the charges against him 


and sets it down for Friday -- 


. | 
THE COURT: Have you about concluded, Mr. Rein? 


MR. REIN: Yes, Your Honor. 
| 


THE COURT: We are going to act on this now, Mr. Rein. 
If Mr. Hirschkop will step forward, I would like to read 


the certificate. 
| 
(Whereupon, Mr. Hirschkop came forward with Mr. Rein.) 


THE COURT: Mr. Hirschkop, pursuant to Rule 42(a) of the 
| 
| 
Federal Rules of Criminal Procedure, 18 U.S.C., I hereby cer- 
tify that I saw and heard the contempts of court hereinafter 


described and that they were committed by Philip J. Hirschkop in 


the actual presence of the Court during the trial of a criminal 


proceeding before me entitled United States v. Meyer, et al., 
Criminal No. 872-69. | 


I find that the said Philip J. Hirschkop was guilty of 


. | 
the following offensive, contumacious and unethical conduct in 
¥ | 


| 
court and that such conduct constituted contempt of court: 
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1: In addressing the Court concernirg motions of defen- 
dants to represent themselves and for the Court to recuse it- 
self, he used insulting, derogatory and disrespectful language. 
Tr. at 26-28, 83-87. 

2: On numerous occasions he conducted nimself in a dis- 
respectful manner and, on some of these occasivns, refused to 
obey the Court's directions to resume his seat after the Court 
had ruled. Tr. 5, 8-9, 224, 397-398, 416, 443, 456-457. 

3: He addressed the Court at the bench in a derogatory 
and disrespectful manner concerning the seating in the court- 
room and concerning his participation at bench conferences. 

Tr. at 95-97, 283-285. 

4: He engaged in disrespectful and discourteous con- 
duct which offended the dignity and decorum of this proceeding 
and which was degrading to this tribunal, in violation of the 
standards imposed by the American Bar Association Code of Pro- 
fessional Responsibility and the Canons of Professional 


Ethics. ABA Code of Professional Responsibility Canon 7, 


EC-7-36, DR 7-106 (c) (6) (1969) ; ABA Canons of Professional 


Ethics, Canon 1 (1967). 
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Further, in the context of a difficult trial of nine de- 
fendants he failed to fulfill his obligation as an officer of 
this Court. See appropriate portions of the trial transcript. 

Wherefore, it is this eleventh day of February, 1970, 
ordered, pursuant to 18 U.S.C. 401, that Philip J. Hirschkop 
be and he hereby is sentenced to serve a term of 30 days. 

Signed by me, as of now. 


MR. REIN: I ask that the order be stayed pending 
appeal, Your Honor. 

THE COURT: I am perfectly willing to stay the order 
pending appeal. And I am perfectly willing to release Mr. 
Hirschkop on his personal bond. 

MR. REIN: Thank you, Your Honor. 


May we have a copy of the certificate. | 


THE COURT: You certainly may. 


We will stand recessed until further call of the Court. 


(Whereupon, at 3:16 p.m., the Court recessed.) 
| 


(Transcript of Proceedings of February 11, 1970, Pp. 2-6) 


APPENDIX B 


THE COURT: Now, Mr. Hirschkop, you had something on your 


MR. HIRSCHKOP: Yes, Your Honor. At this time I would 
move the Court to disqualify itself in this case. I have given 
considerable thought to the conversation we had in chambers 


where the Court indicated that it had heard rumors, that it had 


heard from police officials, at least, certain rumors concerning 


threats to the courthouse or of some disorders or something of 
that a. 

I have inquired into this matter. It is my understand- 
ing that the control and care and custody of the courthouse 
remains under the control of the chief judge of the District 
and the chief judge of the Court of Appeals. 

It is unquestioned, Judge, I mean with all respect to 
you as a person, I don't say that out of any disrespect, it is 
unquestioned in my mind that you came in here with your mind 
absolutely made up that these people were going to have counsel 
regardless of what they said, that we went through motions this 
morning that demean our system, because they really had no due 


process. The Judge entered an order against Mr. Bowman, myself, 
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and other legal staff that we may not speak to the press, never 
telling us why we may not speak to the press, nee giving us 
the courtesy or our due process rights; and when I say the 
courtesy, I mean the legal courtesy. I can't raise any private 
courtesy, because the Court has been very courteous. But 
_again, as an injunction, I never heard of any such injunction. 
"J don't have to tell you why, I am the judge. My black robes 
give me an unfettered power that I may use and nod lesiatn to 
anyone." Well, that is true, technically that is true, Judge. 
You can have me locked up for quite a while or ary pecson at 
this table. "You are in contempt. I don't like what you 
told me this morning."’ And I suggest to the Court, and very 
honestly suggest to the Court, and very candidly, that you are 
abusing that power. 


As to the self-representation, okay, you made your mind 


up. The problem is that you made it up before you ever came 
to this courtroom. The question of that injunction, that is a 
very harsh injunction. These nine people are going to hold 
press conferences every day unless you enjoin them from doing 
it, and then I don't know what will happen. What an they say 


that I can't. They came to me and said, “Look, we/want a 


ane 


press conference; we want you there because we may say something, 


you know, technically it is wrong." I said, "I can't get in- 
volved in a conference with the press, that the Judge is going 
to put me in jail, I am not going to give him that opportunity. 
I don't know whether he wants to or not, but I am not going to 
give him the opportunity." They say, "Well, if the press asks 
us a technical question, what do we do?” I said, "Well, you 
give them whatever answer you believe," you know. They say, 
"Yell, what can you tell the press that we can't?" ‘Well, I 
don't know what I can tell the press that they can't. I think 
decency, which is all due process boils down to, the fair play 
that Justice Cardozo spoke about, requires at least you have 
some reason to issue an injunction. If you have such a reason, 
give it. What can lI do, what can Mr. Bowman do, or what can 
my other sisters and brothers at the bench do that will threaten 
this trial that these nine couldn't do. It is a very harsh 
matter. You called the newspapers and said, Look, I don't want 
anything in the papers about this case until we go to trial. 

It is a very harsh action, Judge. I seriously challenge that 
action, the propriety of it, without calling on us first. I 
think we are entitled to be heard. I get the feeling we are 
wasting our time here. I can go back to my office and do other 


things rather than take part in a pro forma hearing. 


moh | 
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. I fully believe, and with all due respect to the Court as 
a person, that you made up your mind about everything except the 
length of the sentence. And I ask you to explore your own con- 
science, Judge, because if that is the path you are going down, 
you shouldn't sit on this case. You should disqualify yourself 
and have another judge sit on:'the case. And I don''t’ suggest that 
we will get a better judge. But we will get a judge. that won't 
have had the exposure, who won't have reached the poraietons 
that you have already concluded. And these are difficult 
things for me to say, Judge, and yet I feel compeliied to say 
them. I am very upset by the injunction. I am very upset by 
the unexpected ruling on self-representation this morning. I am 
very upset by when I got up this morning to make ah objection, 
I would make it with all courtesy to the bench, with all the ex- 
perience I have in trial courts and appellate counts just for 
the record and you say, sit down, I don't want to hear from you, 
you will have your chance. We are not looking for a chance. A 


trial isn't just the testimony of one witness. Cross examining 


a witness is a very vital element to the trial. I don't ques- 


tion for a moment that throughout this trial all counsel will be 
| 
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faced.with getting up, as happened to Mr. McDaniels this morning, 


and if I did not, that is not what I mean at all, that is not 
what I want at all. It is a difficult way to penreeent 2 person. 
I am not afraid of being embarrassed, I am not afraid of being 
told I am wrong. I am afraid of making this system rotten by 
not being able to do my job, and that is representing people, and 
that is what I am here for. I am not here to ae SE wheels 
of the Court. I am terribly afraid that you have ssseken your 
mind that you are going to dispatch this case as etpeditiously 
_as possible. I am not here to expedite it. I will do it with 
all the dignity of a lawyer and all the sanctions of the bar in 


mind, but I will not take part in greasing the wheels, not of 


justice, but the wheels of expeditiously packing these nine peo- 
| 


ple off to jail as quickly as we can. 

And I am afraid, Judge, and I don't say for! a minute that 
is what you intend to do consciously, but that is what you are 
doing, by having reached the conclusions which you reached, 
which you have so obviously reached, and out of all courtesy but 
all necessity, I ask the Court to disqualify itself, to think 
seriously about it, not to say, no, I won't do an but to think 


| 
seriously about it before you say you won't. 


(Trial transcript, pp. 83-87) 
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QUESTION PRESENTED a 


While the case on appeal presents several questions 
of substantial importance, this brief will only address 
one question not dealt with in the Appellant's brief or 
the two amicus briefs previously filed. | 

Considering the constitutionally protected | rights 
of an attorney and his client and the restraints actually 
required in order to avoid the obstruction of justice, 
when, if ever, may mere words used by an attorney in rep- 
resenting his client ina United States court validly re- 


sult in a summary contempt conviction under 18 U.S.C. 


§ 401? 


* This case has never previously been before this Court. 
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STATEMENT OF INTEREST OF AMICUS CURIAE 


Tne case on appeal arises out of an attorney's de- 
fense of unpopular criminal defendants in a highly con- 
troversial trial. With the exception of one instance in 
which the Ji felt the attorney failed to take his seat 
promptly enough, all of the specific charges of contempt 
relate to language used by the attorney in pleading his 
clients’ case. 

Such a case is of great importance to the American 
Civil Liberties Union for several reasons. First, the 
right to counsel is one of the most important civil lib- 


erties in our system of justice -- it is the liberty upon 


which all others in a trial depend. Second, the ACLU's 


2 
thousands of yozuntecs attorneys* frequently find them- 
selves defending unpopular clients or controversial posi- 
tions. Their ability to perform their role er reeiedy 


is threatened by the vagueness of 18 U.S.C. § 401, and the 
| 


extreme abuse to which it lends itself, as demonstrated in 


the instant case. 

Finally, the greatest danger to the right to counsel 
lies in the insidious effects of an episode such as the 
_one in this case. What happened to Mr. Hirschkop and the 
results of his appeal will be apparent to all. ‘But what 
of the attorney who complies in Silence? Or worse still, 
tries so hard to be "safe" that he inhibits himself? What 
kina of counsel does his client get? What kind of justice 
is afforded? Where will the record of his case on appeal 
show the effects of this attack on fundamental liberties 
and on the adversary system? 

An equivocal decision in the instan case, or one 
which fails to give strong encouragement to zealous advo- 
cacy, will leave severe residual damage to the right to 
counsel. We accordingly file this brief to urge the Court 
not only to reverse the instant conviction, but to set 
down the wide bounds within which counsel should have com- 
plete latitude in performing their constitutionally man- 
datea function in the adversary system of justice. 

* Assistance in the research and preparation os this brief 


was provided by Robert Clem, LL.B., Harvard, 1970, and Mark 
E. Kogan, a 3rd year student at Georgetown School of Law. 


UNSEL REQUIRES A CLEAR STANDARD 
MITS, IF ANY, OF ADVERSARY SPEECH. 


s is in full agreement with the five points 


xguea in appellant's brief, and believes that the convic- 
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tion should be reversed with a direction to dismiss. We 
also agree ts of appellant and of amici 

curiae th 

vagueness. same time, we urge that this Court 


establish as © indicate the broad protection af- 


forged aGversary speech before it may constitutionally be 


consigered contemptuous. 

Moreover, we believe that the Constitution does 
not permit a different standard for when an attorney may 
be held in cont and when he may be disciplined, for 
the mere use of words during advocacy. In both cases, 


tion reguires that no greater restriction be 


e well-est shed constitutional principle that 
eco. ftyhe co tutional requirement of definiteness 
is violated by criminal statute that fails to give a 
person of ordinary intelligence fair notice that his con- 
templated condcu is forbidden by the statute," United 
States vy. Harriss, 347 U.S. 612 (1954), at Dp. 617, hardly 
No dogmatic formulae have been laid 
i degree of specificity with which 
the conduct proscribed. Noncthe- 
less, where, aS here, a statute uses language which is 
susceptible to a number of different interpretations and 
which cannot be clarified by reference to the statutory 
context or to common law usage, the potential offender 
can only guess as to the types of behavior which are pun- 
ishable under the statute. Lanzetta v.- New Jersey, 306 
U.S. 451 (1939). In such a‘cas due process notice re- 
quirements are plainly violated. 
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2 
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ab 
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placed on the attorney's use of language than is essen- 


tial to the functioning of a trial. Cf. United States 


v. O'Brien, 391 U.S. 367, 377 (1968). 


A. A Simple Proscription Of "Misbehavior" Is Not 
A Sufficiently Clear Standard When Applied To 


Speech. 

The conduct made punishable by 18 U.S.C. § 401(1) 
is "misbehavior of any person in it[the Comcenes presence 
..." No attempt is made in the statute itself to define 
the types of speech which may constitute "misbehavior" 
within the meaning of the statute, and certainly the word 
"misbehavior" itself is, at least in its common usage, 
susceptible to many differing interpretations. | Admitted- 
ly, "the law is full of instances where a mantel eate depends 
on his estimating rightly ... some matter of degree." Nash 
y. United States, 229 U.S. 373, 377 (1913). But the pro- 


scription of "misbehavior" leaves uncertain much more than 


the mere question of degree. On the contrary, "misbehavior" 


could be construed to include almost any type of speech 
which a particular court might find offensive, annoying 


or irritating. The question is not one of degree, but 


one of the very essence of the crime involved. Moreover, 
| 
: : | aan 
there is no universal agreement as to the proper limits 


of an attorney's behavior within the courtroom, The pro- 
| 


liferation of controversial trials within the past sev- 


eral years has made such limits more uncertain! than ever, 
| 


the American Bar Association, in 
To The Prosecution Function and 
(1970) (hereinafter cited as "ABA 
the American College of Trial Lawyers, 
nd Recommendations on Disruption of the 
(1970) (hereinafter cited as "ACTL Recom- 
tions"), are by no means in accord as to the proper 
courtroom behavior. Individual cases also evoke 
conclusions as to whether the conduct involved 
proper or unethical. The net result is that a stat- 
ute which prescribes hment for courtroom "misbehavior" 
to give fair notice to attorneys as to 
what types of speech will subject them to criminal sanc- 
tions. 
This infirmity is immeasurably aggravated by 
the fact that different judges also have very different 
conceptions! as to what constitutes insulting, derogatory 
mad Gisrespectful language within their particular court- 
rooms. On its face, the broad wording of § 401(1) allows 


each judge to set his own subjective standard as to what 


bj 
utterances will come within the ambit of punishable "mis- 


behavior.” 
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This subjectivity is demonstrated in the contempt 


citation directed against the appellant herein. | Reference 


is made in the contempt citation to the use of "insulting, 
derogatory and disrespectful language" (point one) and 


to 


" ... disrespectful and discourteous 
conduct which offended the dignity 
and decorum of this proceeding and 
which was degrading to this tribunal." 
(point four.) 


Clearly, such words evoke standards which are entirely sub- 
jective in nature, which are the very antithesis of the 

objective, easily ascertainable standard which lies at the 
heart of due process. 


What is needed is a clearly enunciated standard 


sufficient to place the meaning of punishable “ini sbehavior” 
in clear focus in connection with the lawyer's function 
in presenting his client's case. This policy, elearly 
enunciated by constitutional scholars, has been adopted 
by the Supreme Court in Bouie v. Columbia, 378 U.S. 347 


(1964) : 


" |... it has been pointed out that 

the vice in such an enactment cannot 
"be cured in a given case by a con- 
struction in that very case placing 
valid limits on the statute," for 'the 
objection of vagueness is twofold: in- 
adequate guidance to the individual 
whose conduct is regulated, and inade- 
quate guidance to the triers of fact. 
The former objection could not be 
cured retrospectively by a ruling 
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Prohibited Speech Has A 
hat Severely 


lawyer in 
his client's sosition wit all the zeal he can muster; 
erat fervor in the face of the damag- 
violating the contempt statute. 
the statute will dampen 
the attorney’s ardor far more than it would if standards 
made the nature of the types of speech proscribed more 
e absence of a clear understanding of the 
roscribed, the attorney may well establish 
Gards for the purpose of guiding his 
courtroom sp He will "steer far wider of the unlawful 
zone" than necessary. Baggett v- Bullitt, 377 U.S. 360 
(1964). In short, he will "play it safe;" he will do so 
for at least two reasons. 
First, a violation of the contempt statute has 
fearful consequences for 4 lawyer. Not only is he subject 


to fine or imprisonment; he is also exposed to disciplinary 


action by the Bar. Moreover, even if he is ultimately 
vindicated on appeal, the injury to his reputation and 
professional status as a result of the entire incident 


will remain. 


Second, if he is held in contempt of court, he 
may indirectly impugn his client's case. That is, the 
fear that the merits of his client's case will be confused 
.with his contemptuous conduct, so as to create 2 belief 
that the lawyer's "bad" conduct is symptomatic of his client's 
"bad" case, also tends to chill the lawyer's zeal. 

When the zealous advocacy of the lawyer is thus 
chilled, it erodes his client's fundamental right to counsel 
guaranteed by the Sixth Amendment, and raises serious ques- 
tions as to the constitutionality of the "chilling" stat- 
ute. The result is that the "practical" zone of contempt 
grows beyond its "legal" zone, ana the "practicai"™ zone of 
his client's Sixth Amendment protection shrinks. If the 
client's right to effective representation is to be mean- 
ingful, the lawyer cannot be unnecessarily restrained in 
presenting his case. 

In this connection, the Supreme court has con- 
sistently stated that the contempt statute cannot be em- 


ployed to the detriment of vigorous advocacy. \In Sacher 


v. United States, 343 U.S. 1 (1952), the Court stated that 


eeded, will unhesitatingly 
vigorous and effective per- 
ing to the office of the 
p. 13-14. See also Offutt 
11 (1954). 
ally, the Court's concern has been to 
v's right to do his job fully, free 
+ of the contempt statute. Here, however, 
vagueness shoul¢ also evoke concern for the 
to vigorous representation. The danger 
the present far more subtle than the poten- 
of Gue process for lawyers summarily convicted 
is blatant. But what of the de- 


right to due process of law, of his right to 


ed by a fearless, vigorous and effective advo- 
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reason to believe that this abridgment 


noticed, much less redressed. It 


b 
pe] p25 


will know of this diminution in his 


Indeed, it is possible that 


right was @iscussed at length in Griswold 
381 U.S. 479 (1965). in Griswold, peti- 
tioners had violated Connecticut's anti-contraception law 


which forbade both the use of and the giving of advice 


10 
| 
about any form of contraception. Petitioners, Public Health 
professionals, had violated the latter section of the stat- 
| 
ute. Before the Supreme Court, the petitioners sought 
to assert the constitutional rights of the married persons 
to whom they gave advice as a defense against the statute. 
The Court found "that appellants have standing tio raise 
the constitutional rights of the married people with whom 
they had a professional relationship. --. " recognizing 
| 
that | 
" ..., The rights of husband and wife, | 
pressed here, are likely to be diluted 
or adversely affected unless those | 
rights are considered in a suit involy- 
ing those who have this kind of confit 


dential relation to them." 381 U.S. at 
p. 481. 


| 
This is precisely the problem in the case at 
bar. The xights of the criminal defendant are Likely to 
be diluted and adversely affected unless those rights are 
considered in this appeal from a contempt conviction by 
an attorney who sought only to represent an unpopular and 
aifficult client. In Holt v. Virginia, 381 U.S. 131, 
136-7 (1965), the Court applied the same rationale in 
holding that a lawyer could properly raise the Sixth 
Amendment protection of his client in his own defense to 
a contempt ruling. | 
It is clear that Appellant can raise the 


chilled constitutional rights of potential defendants in 


| 
order to impress upon the court its duty to enunciate 


clear cut standards for contempt under 18 U.S.€. 401. 
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CE OF WORDS BY AN ATTORNEY CANNOT 

MPT, WITH TEE EXCEPTION OF GROSS 

IRECTED AT THE COURT (1) IN THE 

NCE JURY OR THE PUBLIC, OR (2) REPEATED 

TEE COURT HAS WARNED COUN EL THAT IT FINDS 
¥ PERSONALLY ABUSIVE. 


D 
v 


Establish A Standard As 


s weapons are his words, and the 
adversary trial is necessarily frequently 
should not be limited and subject 
to the severe sanction of contempt or @isciplinary action 
the mere use of words except to the narrowest extent 


iens have the ve effect they are designed 


necessary for the funct oning of a trial.* Otherwise, 
ry 


unGermine the adversary system and thus 


justice. 


and "disrespectful" words 
range protected advocacy. 
stanGards are only too vague, but 


in any event a chilling effect in 


* Our argument fh is concerned with words which are 
thought to be ive in some way to the court, and for 
that reason subject to prohibition. We do not mean to 
guestion the power of the court to punish the attorney 
for violating lawful orders of the court, as, for example, 
by discussing prohibited matter jn front of the jury. 


o 
ine 
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a system so grounded in argument and friction. ‘Equally 


important, there is no compelling reason to insulate the 


judge, any more than the attorneys on both sides, from 


the psychological rigors of the system. It is, after a 
the psychological clash of competing interests which is 
the essence of the adversary system's value in the attempt 
to attain truth. 

In order to provide for the effective adminis- 
tration of justice in this Circuit and at the same time 
avoid the constitutional problems generally inherent in 
a vague criminal statute, the special problem of the 
statute's chilling effect on the protected Sixth Amend- 
ment xights of defendants appearing in the Courts of this 
Circuit (see Point One, supra), this Court should look 
beyond the specific language at issue in this ¢ase and 
should rule that the mere utterance of words, with the 
exception of gross personal abuse directed at the Court 
(1) in the presence of a jury or the public, or (2) re- 
peated after the Court has warned counsel that it finds 
the words grossly personally abusive, may not form the 
basis of a finding of an obstruction of the administra- 
tion of justice and accordingly may not result) in an 18 


U.S.C. § 401 contempt charge against an attorney appear- 


ing in a case before the Court. 


3 Proposed Is Workable. 
Only those words which interfere with the sys- 
Gisrupt the trial, should be subject to pro- 
hibition. T only words which are so clearly conducive 
to disruption as to warrant a limitation are those which 
are crossly personally abusive of the trial judge. We 
recognize that even this characterization suffers from 
to varying applications. Essentially, what 
is proposed is a prohibition against name-calling, rather 
than agressive, Gisrespectful, or insulting argument. For 
example, epithets sirected at the judge would fall within 
the Gescription of words which are "grossly personally 


abusive." 


A long line of Supreme Court decisions estab- 


lishes that an actual obstruction of justice is an es- 

in any exercise of the contempt power. 
See Ex Parte j 249 U.S. 378 (1919); Re McConell, 
370 U.S. 230 e standard proposed recognizes 
that certain y personally abusive words directed to 
the Court may have a severe impact on the efficient admin- 
istration of justice because of the response it occasions 
either from the jury or from the public in the courtroom. 
Thus, language that, under contemporary community stan- 


dards, is so grossly offensive to members of the public 
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who actually pverneac it as to amount to a opines may 
be deemed to obstruct the efficient administration of jus- 
tice when it is heard by the public ina courtroom. cf. 
Williams v. District of Columbia, App. Dice esaees 
419 F.2a 638, 646 (D.C. Cir. 1969). 

In the absence of the jury and the public, the 


| 
sole interest in limiting the attorney's speech in the 


courtroom would relate to protecting the trial judge from 
| 


intolerable baiting. However, it is unlikely that even 
grossly personally abusive language can truly "disrupt" 
the trial in the absence of the jury and the public. The 
trial judge, steeled to the process, should have at least 
the fortitude that a police officer is presumed to have 
in withstanding personal provocation. Williams v. Dis- 
trict of Columbia, supra, at p. 646. On the other hand, 
like the police officer, the trial judge is entitled to 
be protected from "continued baiting." 

We propose a standard similar to that established 
in connection with the activities of police officers: In- 
deed, “ina situation where he is both the victim of the 
provocative words of abuse and the public official en- 
trusted with the discretion to initiate through arrest 
the criminal process, the policeman may, ordinarily at 


. | 
least, be under a necessity to preface arrest by a warn 


ing." Williams v. District of Columbia, supra, at p- 646, 
| 
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sted with the discretion not only 
to hear, determine, 
sentence should 3 no less obligation. 
is in x position to protect 

a policeman by virtue of the Court's retained 


"Geliberate and continued baiting --- by 


excesses which have no apparent purpose other than 


provoxe a violent reaction.” Williams v. District of 


supra, at 64 

This approach, * almost all instances 
warning, is in accord with the 
7.1 of the ABA Standards relating 
ané specifically comment (d), 


% 


with court orders, and comment (e), 


BBA Standard which makes aL 


fully calculated to irritate or annoy 
Standard 7-1(c)) is limited by the commen~ 
that repetition of such con- 
bench would be required to 
was "in fact purposeful.” 


rd is deemed adequate to allow 


a court to protect both the proceedings before it and the 
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continued operation of the judicial system from an unwar- 
ranted abusive attack. Thus, such abuse in the presence 
of the jury or the public may be deemed to have obstructed 
the administration of justice. When such attacks are made 


in the absence of the jury or the public, the effects are 


highly limited and repetition of such attack can be Gealt 


with by the imposition of a contempt sentence. 


37 


CONCLUSION 

For the reasons stated, we urge the Court to: (1) 
reverse the contempt conviction herein and direct that it 
be dismissed on the ground that under no reasonable inter- 
pretation can the appellant be Geemed to have exceeded the 
bounds of proper advocacy; and (2) establish that attorneys 
may neither be held in contempt nor subjected td @iscipline 
for merely uttering words in argument unless such words are 
grossly personally abusive, and are either repeated after 
a warning to desist, or uttered in the hearing of the jury 
or public. ! 
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